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PREFACE 

TO FOURTH EDITION. 



During the interval of more than a quarter of a 
century, which has elapsed since ^^ Seabome's 
Vendors and Purchasers " first saw the light, no 
book has been published on precisely the same 
lines, although the want of a work of this 
character has, I believe, been generally felt. 
In the present edition, although I have endea- 
voured to preserve as much as possible of Mr. 
Seabome's work, I have been compelled in 
great measure to re-write and re-arrange the 
book, and a comparison with previous editions 
will show that this is, to all intents and purposes, 
a new book. 

The object of this treatise, in its present 
form, is to furnish a clear, concise, and reliable 
exposition of the law relating to vendors and 
purchasers of real property, which may be of 




VI PREFACE. 

value not merely to students, but also to prac- 
titioners. 

Before concluding, I must acknowledge the 
valuable assistance which I have received from 
my friend Mr. Stafford Grossman, M.A., of 
Lincoln's Inn, more particularly with regard to 
the chapter on Searches for Incumbrances and 
the section on Estate Duty. 

W- A. J. 



2, New Oouet, 

Lincoln's Inn. 

January^ 1897. 



PREFACE 

TO THE FIRST EDITION. 



Notwithstanding the works on the Law relating to 
Vendors and Purchasers by Lord St. Leonards and Mr. 
Dart, the writer has reason to assume a less comprehensive 
work upon the subject would probably be entertained by 
the profession — a work which would follow these learned 
treatises in a somewhat similar manner to that in which 
Mr. Smith's admirable manuals of Equity and Common 
Law follow the more elaborate works upon which they are 
founded. In this belief the present compilation is sub- 
mitted, not that the writer can venture to hope that it will 
occupy a similar place in the estimation of the practitioner 
or student to the manuals referred to ; but he trusts that 
it may furnish a ready means of access to the statutory 
enactments and judicial decisions governing the various 
incidents and matters to which reference may become 
necessary upon the investigation of a title or a sale or 
purchase of real property; and, moreover, that it may serve 
to bring these authorities to the attention of students in a 
shape which will lead to a knowledge of the circumstances 
making the stipulations usually met with in contracts for 
sale of real property, and the forms of assurance adopted 
for its transfer, necessary or advisable. 

H. S. 

jNovembeb, 1871. 
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COBJRIGENDA AND ADDENDA. 

At page 6, line 16, fw «* Chapter IX." read < * Chapter XIV." 

At page 18, line 4, add^ '* By the Intestates' Estates Act, 1890, a slight 
variation is made in the common law rules of descent above stated. 
(63 & 64 Vict. c. 29.) This Act only applies to the case of a man 
dying intestate after September 1st, 1890, leaving a widow bnt no 
issue. If the intestate's estate (real or personal) does not exceed 600^. 
the widow is entiUed exclusively ; if it does exceed 600^. ahe has a 
charge for that amount with interest thereon at four per cent, from 
the date of the death of the intestate. < The widow takes the 600/. 
. ont and out paramount to everytiung ' ; and the residue of the real 
and personal estate devolves in the usual manner : In re Charriere, 
(1896) 1 Ch. 912. The Act does not apply to a case of partial 
intestacy : In re Twigg's Estate^ (1892) 1 Ch. 679." 

At page 62, note (*),/or " Constance** read " CourtauW* 

At page 146, note ^), add, " Simpson v. Hughes, 76 L. T. 487." 

At page 202, note {z),for " 61 " read " 661." 

At page 224, line I, for ^* Farrer** read **Forrer,** 

At page 264, note {e),for " Castle v. Castle " read " Collins v. Castle,** 

At pag^ 270, note (g), add, " With regard to the enfranchisement of 
copyholds held under eodesiastioal corporations, see Copyhold Act, 
1894, 88. 72—76." 

At page 270, note {m),for " 65 & 66 " read **67 & 68." 

At page 271, note (»), for «« 66 & 66 " read ** 67 & 68." 

At page 272, note (r),for **66 & 66" read <*67 & 68." 

At page 281, note {b), for " 62 & 63 V. c. 32 " read " 66 & 67 V. c. 63." 

At page 281, note (rf), for " 62 & 63 V. o. 32 " read " 66 & 67 V. o. 63." 
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PART I. 

OP TITLE AND THE INVESTIGATION THEREOF. 



Chapteb I. 
ABSTEACT OF TITLE. 



Section 1. 
Preparation of Abstract. 

The primary consideration with reference to the sale or 
purchase of an estate should be the title of the proposed 
vendor, and before entering info a contract for sale the 
state of the title of the person about to seU should be 
ascertained by him, in order that he may protect himself 
by inserting in the contract such special stipulations as the 
nature of his title and the evidence thereof in his posses- 
sion may render necessary to preclude a purchaser from 
calling for such a deduction of title as a mere open con- 
tract would otherwise entitle him to insist upon, though 
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the Oonveyanomg and Law of Property Act, 1881 (a), has 
to some extent restricted the rights of purchasers, and 
rendered many provisions formerly inserted in contracts 
for the protection of vendors unnecessary. With a view 
to this protection, the title of the proposed vendor, and the 
evidence thereof, should be perused and considered and an 
abstract prepared, even though it may not be int^ided to 
take the opinion of counsel thereon. The preparation of 
the abstract is frequently delayed until the estate is 
actually sold, the solicitor of the proposed vendor content- 
ing himself merely by a perusal of the mimiments and a 
short epitome of them ; but where practicable it is desir- 
able that the abstract should be prepared in the first 
instance, and we will endeavour to show what title a pur- 
chaser is entitled to be furnished with, the various inci- 
dents of title which require consideration, and the manner 
in which the title should be evidenced, premising that at 
the present day the purchaser's rights in this respect are 
considerably abridged by restrictive stipulations, which are 
almost invariably inserted in the contract when the vendor 
avails himself of professional assistance in the preparation 
thereof. 



Section 2. 

Form of Abstract. 

. The abstract of title is usually written on brief paper 
with three inner margins. The outer margin should be 
left clear for the person investigating the title to insert 

(«) 44 & 45 Viot. 0. 41. 
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Any note or intended inquiry which may suggest itself as 

the perusal of the abstract advances ; though it is some?* 

times necessary for the person preparing it to resort to 

the outer margin in order to insert a note or stater 

ment necessary for properly placing the title upon the 

abstract. 

. The abstract should commence with a heading written 

from the third margin, stating the name of the person 

whose title is proposed to be deduced, the tenure and 

situation of the property ; and should the interest of such 

person consist of an undivided share or . shaores only in th^ 

estate, this circumstance should appear. 

. It frequently happens that an estate which has been> 

held as one property by successive owners, was originally 

purchased in several distinct portions at different periods 

under various titles, which, upon a sale of the entire estate^ 

require to be disclosed. In such a case it will be found 

very convenient to prepare a distinct abstract in respect of 

each portion of the property so purchased, continuing such 

abstract down to the time such portion became dealt witlk 

as a part of the general estate, and conjGlning the title to 

the general estate to one abstract. 

Occasionally the title is rendered more complicated by 

the owner of the estate, or his predecessors in title, aftei;- 

having acquired portions of it, dealing with such portions; 

in a manner differing from those subsequently acquired.- 

In such a case it will be found convenient, where the; 

length of title to each part will permit, to prepare one 

abstract embracing the titles thus separately dealt with^* 

keeping each separate title distinct, and then follow it up 

with the general dealings with this particular portion of 

b2 
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the estate down to the time when each estate was dealt 
with as a whole. 

Where the titles to several properties are put upon one 
abstract, care should be taken to keep such titles distinct ; 
imd it should be shown by proper headings throughout the 
abstract to what estate, or what particular portion thereof ,- 
the title is from time to time being deduced, thus : — ^* As 

to the estate known as ," or " As to the hereditaments 

situate at •" Where the estate has become vested in 

tenants in common, or other part owners, their titles should 
be kept distinct, and should be denoted by headings, 
thus : — " As to the one-fourth share of Or. H.," or as the 
case may be. And when the entire property has become 
subject to a general title, the subsequent dealings there- 
with should be placed under a heading, stating that what 
follows relates to the entire estate. 

The documents should be abstracted in order of date. 
All facts and circumstances material to the title, such as 
deaths without issue, intestacies, &c., being noticed as they 
occur in like order. 

It is usual to give the descriptions and additions of 
the parties to the documents, and the character in which 
ihey are parties, such as heir-at-law, personal represen- 
tative, or otherwise, when they are so described — a very 
frequent addition in ancient deeds, though rarely met 
with in modem ones. It is usual for this portion of the 
abstract to be written from the outer margin. 

Kecitals are almost invariably written from the first 
inner margin, and should be given in the past tense, but 
in other respects verbatim^ and should be confined to those 
affecting the title proposed to be deduced. 
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The abstract of the testatum is usually written from 
the outer margin. The consideration should be men- 
tioned, and by and to whom paid. The acknowledgment 
,of the receipt should also be stated. The leading 
operative words, such as "grant and convey," in a 
conveyance ; " release," in an indenture of release ; 
" exchange," in a deed of exchange ; and " assign," in 
an .assignment, should be mentioned, but it is usual to 
omit the accompanying operative words, as also those in 
the past tense, generally met with in old deeds. In con- 
veyances -by lease and release, when the lease is referred 
to in the release, reference should also be made to it in 
the abstract. In statutory deeds executed in pursuance of 
the Conveyancing and Law of Property Act, 1881, the 
(character in which the parties execute should also be 
stated, whether as beneficial owner, mortgagee or the like. 

The parcels are invariably set out from the third inner 
margin, and should be described vevbatim from the firstly 
abstracted document containing them, with all exceptions 
and reservations ; a mere statement of the existence of the 
clauses as to all the estate and all deeds will suffice. 
The parcels in a subsequently abstracted document, when 
they are precisely similar to those in a document pre- 
viously abstracted, should be described by reference to such 
previously abstracted document, as " The before-men- 
tioned premises, by the description thereof contained in 
the abstracted indenture of the day of ." 

The habendum, which is frequently written from the 
second inner margin, with the words limiting the use, 
should be fully set out. Where the estate is limited to 
uses . to bar dower by the abstracting deed, such uses 
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fihould be set out, and not a mere statement made that 
the estate is limited to the usual uses to bar dower. 

Trusts by way of limitation of the estate must be 
abstracted in the same manner as limitations of the use, 
and powers acted upon or intended to be exercised should 
also be fully abstracted ; so also should all provisoes for 
cesser of terms of years. 

. Powers, provisoes and declarations are frequently 
written from the outer margin. 

Covenants for title should be shortly stated, care being 
taken to mention any exception which may occur therein. 

In the preparation of the abstract care should also be 
taken, as far as possible, to anticipate the scrutiny the 
deeds will undergo when they are produced for comparison 
with the abstract, as mentioned (Chap. IX., Sect. 2, 
infra) y and with this view the names of the parties who 
have executed and signed receipts for consideration money 
should be mentioned, and any endorsements on such deeds 
referred to. It is not, however, usual in practice for the 
person preparing the abstract to mention thereon the 
stamp duties impressed upon the abstracted documents. 



Section 3. 

Contents of Abstract. 

A contract for sale of real estate implies an agreement 
to make a good title to the property sold, and a vendor o| 
freehold or copyhold property was, until recently, bound 
to deduce a title for a period of sixty years preceding th^ 
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day of Bal^ (a) ; but now thd Yendor and Furoha0er Act| 
1874 (J), provides that, on the completion of any oontraot 
of sale of. land made after the 31st December, 1874| 
subject to apy stipulation to^ftie contrary in the contraot, 
forty years shall be substituted for sixty years, though an 
earlier tiile than forty years may be required in oases 
similar to. those in which an earlier title than sixty years 
might, prior to the time named for the commencement of 
the act, have been called for (c). By the Interpretation 
Act, 1889, ^4and includes messuages, tenements, and 
hereditaments, houses, and buildings of any tenure." No 
definition of land is to be f oimd in the Yendor and Pur- 
chaser Act, but the word probably does not extend to 
incorporeal hereditaments. When it is said that a ioity 
years' title must be deduced, it miist be understood that 
the abstract must, if necessary, go back further in order 
to arrive at a point at which the title can properly 
commence. It must commence at or before the forijr 
years with something which is of itself, or which it is 
agreed, shall be, a proper root of title (d). The best root 
of title is a mortgage or purchase deed, as such a docu« 
ment leads to the inference that, at the time of ihe 
execution thereof, the title must have been investigatedi 
and in the case of a purchase deed the seisin of the pre- 
deoessor in title is shown. The following instruments are 
not proper roots of title, viz., a devise by will, an 
appointment under a power, and a disentailing deed. 
In the case of such instruments, the purchaser was 

. (a) Choper y. Emerf^, 1 Phil. 388. (i) CoxmdNw^z Oontraa, (1891) 

(b) 37 & 38 Yiot. 0. 78. 2 Oh. 118. 

(e) lb. s. 1. 
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formerly entitled to have the title carried back to the 
creation of the estate. This right is now negatived by 
•fleet. 3, sub-sect. 3, of the Conveyancing Act, 1881 (e), but, 
nevertheless, such documents are not eligible roots of title, 
and the purchaser should make inquiries aliunde. 

A voluntary settlement may, in some cases, be a proper 
root of title, but, as a rule, it is not desirable (/). 

Prior to the Vendor and Purchaser Act, 1874, if the 
vendor's interest consisted of a term erected within a 
period of sixty years preceding the date of the contract, 
^the title of the lessor had to be carried back to such a 
•period as, with the title to the term from its erection, 
would make up a period of sixty years, unless, indeed, the 
iease were granted by an ecclesiastical corporation (g) ; but 
.now 'it is provided (A), that under a contract to grant or 
assign a term of years, whether derived or to be derived 
out of a freehold or leasehold estate (subject to any stipu- 
lation to the contrary in the contract), the intended lessee 
or -assign shall not be entitled to call for the title j;o the 
Aeehold 

This enactment, though it prohibited an intended lessee 
Qr:assignee from calling for the title to the freehold, did 
PLot impose a like prohibition in case the interest dealt with 
was derived under an underlease, and there was conse- 
quently a superior leasehold title, but in such a case the 
title of the sub-lessor could be required, and, if it were 
of suflSicient duration, carried back for a period of forty 

(e) 44 & 45 Vict. o. 41. {ff) Fane v. Spencer, 2 Mer. 430. 

(/) m^es V. Tatterstm, (1894) 3 (h) 37 & 38 Vict. c. 78, s. 2, 

Ch. 267 ; Dart, V. & P. 339. sub-s. 1. 
And see infrOf at p. 69. 
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years, but, as it is assumed, not earlier ; but now the Con- 
veyancing and Law of Property Act, 1881, s. 3, sub-s. 1, 
provides, that under a contract to sell and assign a term 
of years jderived out of a leasehold interest in land, the 
intended assign shall not have the right to call for the 
title to the leasehold reversion. 

Having selected the root of title, every subsequent deed 
and document a£Eecting the property should be abstracted (t) 
(with the exception of any document which does not and 
has not affected the vendor's right to sell) ; all circum- 
stances affecting the title should be stated, and all incum- 
brances effected thereon shown, whether such incumbrances 
have been discharged or not (/). 

It is the duty of the vendor to furnish a perfect abstract 
at his own expense^ even although the title deeds are not 
in his possession. Sub- sect. 6 of sect. 3 of the' Convey- 
ancing Act (which at first sight seems to throw the expense 
on the purchaser) presupposes that the vendor has furnished 
a proper abetraot of titie, and only refers to « those inoi- 
dental circumstances which sometimes arise in the course 
of the investigation of the abstract " (A). 

The fraudulent concealment by the seller or his solicitor 
or agent of any settlement, incumbrance or other instru- 
ment material to the title, is, by statute, made a mis- 
demeanor (/) ; but where a document of a date anterior to 
the commencement of the title was recited in a document 
abstracted, and the recited document was not in the 

(•) JSbswarth and Tidy^s Contract , {k) In re Johnson and Tustinf 30 

42 0. D. 34. C. D. 42. 

{/} Heath v. Creahek, 10 Ch. 22 ; (Q 22 & 23 Vict. c. 35, s. 24, and: 

Drummond v. Traey^ Johns. 608. 23 & 24 Viot. o. 38, s. 8. 

b6 
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Tendor's posBessioii, and there were no suspioious oiioum« 
stances eonnected with its absenoe, its non-produotion 
oould not be made a yalid objeotion to the title (m) ; and 
now the right to the production of such a document is 
expressly negatived by sect. 3, sub-s. 3, of the Convey- 
ancing and Law of Property Act, 1881. Judgments, 
crown debts, annuities, and lis pendens^ should, speaking 
strictly, be mentioned in the abstract, though this is 
scarcely ever done in practice. 

Where property sold has been taken in exchange since 
the General Indosure Act, 1845 (n), under an order of 
exchange, the title to the land given in exchange becomes 
transferred to the land taken in exchange, and the purchaser 
is, therefore, in such a case entitled to have the title to the 
land given in exchange deduced to the date of the ex- 
change, and subsequently to the land taken in exchange ; 
but where the estate is taken under an exchange at common 
law, or by mutual conveyances, the abstract must to the 
time of the exchange show the title to the estate taken in 
exchange, as also to that given in exchange for it (o), unless, 
in the case of a common law exchange, the estate given in 
exchange has since been sold {p). 

It is generally considered that where the property has 
been allotted imder an Indosure Act, the abstract down 
to the awaxd must deduce the title to the lands in respect 
to which the allotment was made, and should the allot- 
ment have been made in respect of lands held under 
different titles, all of them must be deduced {q). 

(*») JProsser v. Watts, 6 Mad. 69. {p) Jarm. Con. by S. 76 ; ' but 

(n) 8 & 9 Vict. c. 118, s. 147. see 8 & 9 Vict. c. 106, s. 4. 
(o) Bastard*8 case, 4 Rep. 121; (q) CatteUv.Corrall,4Y. &G,22S; 

Sugd. V. & P. 372. and see 8 & 9 Vict. c. 118, 8. 9S» 
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It is, however, submitted that, when an award is not 
litigated at the time, it is final and conclusive for aU 
purposes (r). 

Where land has been exonerated from tithe by an ex- 
change imder 6 & 7 Will. 4, o. 71, s. 30, the title to the 
land given in exchange for the tithe must be shown (a). 

A tenant in coimnon purchasing of a co«-tenant is entitled 
to an abstract of the general title (t). 

When the property sold consists of renewable leaseholds, 
if the subsisting lease be expressed to be granted in con- 
sideration of the surrender of a prior one, it should be 
shown that the party surrendering was the equitable as 
well as the legal owner of the lease surrendered. 

If the lease be held for lives, evidence must be given of 
the existence and correct ages of the ceatuia que me^ even 
though there should be a covenant for perpetual renewal (w) . 

Where a term which has been in existence for more 
than forty years is sold, the abstract should show the 
creation of the term .and a forty years' title to the posses- 
sion thereof, omitting the inteimediate period (v) ; but 
where the contract did not contain a provision protecting 
the vendor against production of deeds not in his posses- 
sion, he was held to be bound to produce the lease which 
was the root of title (w). 

(r) FhilHpaY.Mailef 7 Bmg.li7; share of partnership leaseholds, 

Bateman v. Boynton, 1 Ch. 359 ; see Law v. LaWy 9 Jur. 746. 
MMcUthwaite y. Vineenty 69 L. T. (u) Anderson v. Sigginsy 1 J. & 

N. S. 67. L. 718. 

(«) Dart, V. & P. 329. (i;) William v. Spargo^ W. N. 

\t) Morris v. Kearsley, 2 Y. &. (1893), 100. 
O. 139. As to the rule in case of a {w) Frend v. Buckley ^ L. R., 5 

partner purchasing his co-partner's Q. B. 213. 
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The same rule prevails in the case of satisfied terms 
which have become merged imder the provisions of 
8 & 9 Yict. 0. 112 ; and the intermediate assignments from 
the commencement of the title to the inheritance should 
be taken down to the date of merger. It is almost 
needless to say that the abstract of such assignments need 
be but very short, and indeed it is frequently omitted in 
practice. It must be borne in mind that a term is not 
satisfied within the meaning of the Act so long as there 
remains " any useful purpose beneficial to the owner of 
the term and consistent with the trust on which at the 
date of the transaction the term was held" (a?). 

Upon the sale of property held under grant from the 
crown (such as tithes, for instance, held as a lay property), 
the title must commence with the original grant from the 
crown ; and it has been held that the title following such 
grant may commence at the same period as the title to 
the estate out of which the tithes issue would have done (y). 
Though the tithes may have been merged imder the Acts 
of 6 & 7 Will. 4, 0. 71, and 1 Vict. c. 69, should the 
estate be sold as tithe free, the earlier title must be 
produced (z). 

Upon a sale of copyholds the title as it appears upon 
the court rolls should be deduced, as also the equitable 
title. 

"Where the sale is of enfranchised copyholds the pur- 
chaser has not got the right to call for the title of the 
lord of the manor to makeihe enfranchisement {a). 

{x) Anderson t. Fignet^ 8 Oh. 1 Craw. & Dix, Abr. 264. 
180. (z) Sugd. V. & P. 367. 

(y) Fiekering v. Lord Sherhomey (a) 0. A. 1881, s. 3, sub-B. 2. 
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The period for deducing the title to an advowson is 
unaffected by the Vendor and Purchaser Act, 1874, and 
remains at one hundred years at least, and a list of the 
presentations during that period should accompany the 
abstract (6j. 

The title to a reversionary interest should be deduced 
from a sufficiently remote period to show its creation, and 
it must be shown that the estate has been enjoyed in 
accordance with the terms of the creation thereof (c). 

Articles for a settlement before marriage, in pursuance 
whereof settlements have been made after marriage, should 
be abstracted, in order that it may be seen that the 
artides were duly carried into effect (d). 

{b) Sugd. V. & P. 367 ; 3 & 4 {e) Jarin. Con. by S. 61. 

Will. 4, c. 27. (i) Prid. Con. tit. Abstract. 
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Chapter II. 
INCIDENTS OF TITLE. 



Having endeavoured to show the nature of the title 
which the purchaser may call for, we will proceed to 
consider the various incidents of title which suggest them- 
selves on the investigation being entered upon. 



Section 1. 

Descent. 

Descents which take place on the death of a person 
dying intestate since the 1st day of January, 1834, are 
now regulated by the Act to amend the Law of Inheri- 
tance {a) ; and the rules of descent are now reduced as 
follows : — 

1. Inheritances shall lineally descend to the issue of the 
last purchaser in infinitum^ who is defined by the Act to 
be the last person entitled to the land, unless it shall be 
proved that he inherited {h). 

2. The male issue shall be admitted before the female. 

3. Where there are two or more males in equal degree 
the eldest only shaU inherit, but females altogether. Conse- 
quently, the issue of the eldest male would take, to the 
exclusion of the yoimger and his issue, the yoimger male 

{a) 3 & 4 WiU. 4, c. 106. (b) lb. s. 1. 
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and his issue taking to the exclusion of the f emalds, 'who^ 
on the death of the younger male without issue, wduld 
take in equal shares as coparceners. If one of two oo? 
parceners dies seised and intestate leading a child, the 
whole of her share descends upon the child to the ex- 
clusion of the other coparcener (c), 

4. The lineal descendants in infinitum of a ' person 
deceased shall represent their ancestor. 

5. On failure of issue the inheritance shall descend to 
the purchaser's nearest lineal ancestor. 

6. The father and all the male paternal ancestors of the 
purchaser and their descendants shall inherit in preference 
to any of the descendants of such lineal ancestor and 
before any of the female paternal ancestors and their 
heirs; aU the female paterL ancestors and their heirs 
before the mother or any of the maternal ancestors or her 
or their descendants ; and the mother and aU the male 
maternal ancestors and her and their descendants before 
any of the female maternal ancestors or their heirs. 

7. A kinsman of the half-blood shall be capable of being 
heir, and shall inherit next after a kinsman in the same 
degree of the whole blood, and after the issue of such 
kinsman when the common ancestor is a male, and next 
after the common ancestor when such common ancestor is 
a female. 

8. The mother of the more remote male paternal 
ancestor and her heirs shall be preferred to the mother of 
a less remote male paternal ancestor and her heirs. 

By the stat. 22 & 23 Vict. c. 36, ss. 19, 20, it is 

{e) Cooper v. Franee, 14 Jur. 214. 



i 
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enacted, that where there shall be a total faUure of heirs 
of the purchaser, or where any land shall be descendible 
as if an ancestor had been the purchaser thereof, and 
there shall be a total failure of the heirs of such ancestor, 
then and in such case the land shall descend, and the 
descent shall thenceforth be traced from the person last 
entitled to the land as if he had been the purchaser 
thereof. 

From the foregoing it will be gathered, first, that the 
person last entitled to the inheritance, whether he obtained 
possession thereof or not, is the party from whom the 
descent is to be traced, provided he did not inherit. 
Such person is styled the purchaser, the legal signification 
of the word " purchase " being defined by Littleton to be 
— possession to which a man cometh not by descent {d) ; 
and it may not be out of place to observe here, that a 
devisee of real estate takes by purchase, even though he 
may be the heir of the testator (e), and the property 
devised may have come to the testator by descent (/). 

Secondly, that the inheritance will descend to the issue 
of such person in infinitum, the descendant of a person 
deceased representing the ancestor, the eldest son and his 
issue taking before the younger sons and their issue, and 
the daughters taking in equal shares on failure of the 
issue of their brothers, 'as coparceners, the share of each 
daughter descending to her respective heirs. 

On failure of the issue of the purchaser, the inheritance 
would go to his father, as the nearest lineal ancestor, 
before the brothers or sisters of the purchaser, who and 

{d) Litt. s. 12. ,y.v J y.^ 26, B. 1. 

W 3 & 4 Wm. 4, c. 106. ^-^ ^ 
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"wboBQ issue would take after the father ; the brothers and 
sisters of the whole blood to the purchaser taking before 
the brothers and sisters of the half-blood, the latter on the 
father's side taking next after the issue of the whole 
blood; and on failure of the issue of the father of the 
purchaser, the inheritance would continue to ascend thus: 
the grandfather, being the next lineal ancestor of the 
purchaser, would become entitled in preference to the 
uncles or aunts or their issue, who would take next after 
the grandfather of the purchaser, and so on until the 
male paternal lineal ancestors and their issue were ex- 
Jbausted. 

On failure of the male paternal ancestors of the pur- 
chaser and their issue, the female paternal ancestors and 
.their issue are next entitled, the mother of a more remote 
male paternal ancestor and her heirs taking before the 
mother of a less remote male paternal ancestor ; thus the 
mother of the paternal grandfather and her issue being 
preferred to the father's mother and her issue. 

And on failure of the female paternal ancestors of the 
purchaser and their issue, the mother of the purchaser and 
her heirs would become entitled to the inheritance. 

The law of descent, which has been just stated, is varied 
in some districts by special "bustom. Thus, in parts of 
Kent the custom of gavelkind still prevails (g). By this 
custom the descent is to all the sons equally, and in 
default of sons to all the daughters equally, and in default 
of children to aU the brothers equally. 

(ff) The presnmption in Kent is that land is of gavelkind tenure, 
unless it is shown to be disgayelled. See Bobinson on Qavelkind, 4th ed.» 
1897. 
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Borough'EngKsh is a ousiom oooasionally to be found in 
lands held by burgage tenure within andent boroughs, and 
also in a few manors. By this custom the descent is to 
the youngest son, to the exclusion of the other children. 

Before concluding the discussion of descent it is pro- 
posed to deal very briefly with the transmission of estates 
pur autre vie. If lands were given to A. for the life of B., 
then prior to the Statute of Frauds Qi)^ on the death of A. 
during the lifetime of B., the estate went to the first 
person who took possession, who was known as the 
general occupant. If, however, the estate pur autre vie 
were limited to A. and his heirs, it descended on the death 
of A. to his heir as fecial occupant. It is to be 
observed, however, that the heir in such eases took aa 
occupant, and not as deriving title through the original 
tenant pur autre vie (i). The "Wills Act (j) which repeals 
and re-enacts s. 12 of the Statute of* Frauds provides that 
an estate pur autre vie may be devised. If no devise be 
made thereof the estate is chargeable in the hands of the 
special occupant as assets by descent. In case there is no 
special occupant the estate passes to the executors, and 
administrators of the tenant pur autre yie, and is treated 
as personalty. 

Section 2. 
Devise. 

The Wills Act (k), which came into operation on the 
1st of January, 1838, enables every person to devise, 

{h) 29 Car. 2, o. 3, s. 12. 18 C. D. 624. 

(t). Iforthm v; 'Cam$ffxe^ 4 Drew. • . (/) 1 Yiot. o. 26, 68. 3jDid6« • 
487 ; In r$ Barber* a Settled Estates^ {k) lb. s. 3. 
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^bequeath or dispose by will of all real and personal estate 
wbioh he shall be entitled to at law or in equity, whioh 
would otherwise devolve upon the heir-at-law or customary 
heir of him, or, if he became entitled by descent, to the 
heir of his ancestor, or upon his executor or administrator ; 
and the power thereby given extends to all real estate of 
the nature of customary freehold or tenant right, or cus- 
tomary or copyhold, notwithstanding that the testator may 
not have surrendered the same to the use of his wUli 
or notwithstanding that being entitled as heir or de« 
visee or otherwise to be admitted thereto he should not 
have been admitted thereto, or notwithstanding that the 
same, in consequence of a want of a custom to devise or 
surrender to the use of a will or otherwise, could not at 
law have been disposed of by will if the act had not been 
made; and also to estates pur autre vie^ whether there 
should or should not be any special occupant thereof, and 
whether the same should be freehold, customary freehold, 
tenant right, customary or copyhold, or of any other 
tenure, and whether the same should be a corporeal or an 
incorporeal hereditament; and also to all contingent, 
executory or other future interests in any real or personal 
estate, whether the testator might or might not be ascer* 
tained as the person or one of the persons in whom the 
same respectively might have become vested, and whether 
he might be entitled thereto imder the instrument by 
which the same respectively were created, or under any 
disposition thereof by deed or will ; and also to all rights 
of entry for conditions broken, and other rights of entry ; 
and also to such of the same estates, interests and rights 
respectively, and other real and personal estate> as the 
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testator miglit be entitled at the time of his death, not- 
withstanding that he might become entitled to the same 
subsequently to the execution of his will. 

No wiU nmde by an infant is now valid (k). In cases 
to which the Married Women's Property Act, 1882 (/) 
does not apply, a married woman can only dispose of real 
•property by wiU if it has been settled to her separate 
use, or if she has a testamentary power of appointment 
,over it. A woman who was married before the .1st 
January, 1883 (the date at which the above-mentioned 
Act came into operation), has full testamentary power over 
property to which her title, whether vested or contingent, 
and whether in possession or remainder, has accrued since 
that date (m). It must, however, be borne in mind in the 
case of women who died before the 5th December, 1893, 
that a will made by a married woman was not effectual to 
dispose of property which she might acquire after the ter- 
mination of the coverture (w). Now, however, it is 
enacted by the Married Women's Property Act, 1893 (o), 
that sect. 24 of the Wills Act (by virtue of which a will 
speaks from the death of the testator) " shall apply to the 
will of a married woman made during coverture whether 
she is or is not possessed of or entitled to any separate 
property at the time of making it, and such will shall not 
require to be re-executed or re-published after the death 
of her husband." 

Lastly, a woman who was married after the 1st January, 

{k) 1 Vict. 0. 26, s. 7. («) In re Frice, 28 C. D. 709; 

(0 46 & 46 Vict. c. 75. In re Wylie, Wylie v. Moffat, (1895) 

(w) iJ. s. 5 ; In re Bawen, (1892) 2 Oh. 116. 

9 Ch. 291. (o) 56 & 57 Vict. o. 63, 8. 3. 
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1883, has power to dispose by will of all her property,, 
whether the property belonged to her at the time of her 
marriage, or was subsequently acquired (p). 

A restraint on anticipation does not prevent a disposition 
by will(3'). 

No will shall be valid unless signed at the foot or end 
thereof by the testator, or by some person in his presence* 
and by his direction, and which signature shall be made 
or acknowledged by the testator in the presence of two or 
more witnesses present at the same time, and such wit- 
nesses shall attest and shall subscribe the will in the' 
presence of the testator, but no form of attestation shall. 
be necessary (r). 

It will not be necessary that the testator actually sign 
in the presence of the witnesses, or even in express terms 
acknowledge the will, and such acknowledgment may be 
inferred from circumstances (s) ; but the signature or 
acknowledgment must be in the presence of both the 
attesting witnesses, both present at the same time before 
they attest the will (t). 

No appointment made by will in exercise of a power 
shall be valid unless the same be executed in manner 
before required; and every will executed in manner 
before required shall, so far as respects the execution and 
attestation thereof, be a valid execution of a power of 

m 

{p) 45 & 46 Vict. c. 75, s. 2. see also 15 & 16 Vict. c. 24. 

{q) Re Currey, Gibson v. Way^ (s) Beckett v. Howe, L. B., 2 P. 

56 L. T. 80 ; and cf. Bates y. KeS" & M. 1 ; In the goods of Suekvale, 

terton, (1896) 1 Ch. at p. 163. L. R., 1 P. & M. 375 ; Inglesant v. 

(r) 1 Vict. c. 26, s. 9 ; cf. BoyU Inglesant, L. R., 3 P. & M. 172. 
V. Harris, (1895) P. 163 ; In the {t) Wyatt v. Berry, (1893) P. 6. 

goods of Anstee, (1893) P. 283 ; and 




22 INCIDENTS OF TITLE. [CH. II. §2. 

appointment by will, notwithstanding it shall have been 
expressly required that a wiU. made in exercise of such 
power should be executed with some additional or other 
solemnity (u) ; but a power of appointment to be exercised 
by a writing under the hand and seal of the person exer- 
cising it, will not be well exercised by a will, though 
executed according to the formalities of the Wills Act, 
if it be not also sealed («?). "Where the appointment was 
directed to be made by deed or instrument in writing, 
signed, sealed and delivered by the party executing it, 
the power was held to be well exercised by the will of the 
appointor, which was not expressed to be delivered, but 
stated in the attestation clause to be signed, sealed, pub- 
lished, acknowledged and declared in the presence of the 
attesting witnesses (w) ; but a power of appointment by 
writing under hand or by wiU is not well exercised by a 
testamentary instrument tmattested (a?) ; and every will 
executed in manner before required is to be valid without 
further publication thereof (y) ; and if any person who 
shall attest the execution of a will shall, at the time of the 
execution or afterwards, be incompetent to be admitted 
a witness to prove the execution thereof, such wiU shall 
not on that account be invalid (z). 

And with regard to witnesses to a will, it is provided 
that a devise or bequest to a person attesting the execu- 
tion of a will, or his or her husband or wife, shall be void ; 



(«) 1 Vict. 0. 26, s. 10. {x) :Re Dak/* 8 Settlement, 26 Beav. 

{v) JFe8tY,Bai/,Kay,d92; Tay- 466. 

fcr V. Meads, 34 L. J. Oh. 203. (y) 1 Vict. o. 26, s. 13. 

(«;) Smith V. Adkins, L. R., 14 {z) lb. s. 14. 
Eq. 402. 
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but suoh person shall be admitted as a witness (a). If, 
however, the will is republished by a codicil referring to 
it, the devise in the wiU is good, unless the devisee also 
attests the codicil (6). Creditors are also good witnesses, 
though the will contains a charge for pajrment of debts (c) ; 
and the fact that he is appointed executor is not an objec- 
tion to a witness (d) ; and the gift to a class as joint 
tenants, one of which is a witness, will not sever the joint^ 
tenancy, but the whole will go to the other members to the 
exclusion of the witness (e). 

A wiU is revoked by the marriage of the testator (/), 
except a wiU made in exercise of a power of appointment, 
when the real or personal estate thereby appointed would 
not, in default of such appointment, pass to his or her 
heir, customary heir, executor or administrator, or the 
person entitled as his or her next of kin imder the Statute 
of Distributions. A will may also be revoked by writing 
executed in the same manner as a wiU, and declaring an 
intention to revoke, or by burning, tearing or otherwise 
destroying the same by the testator, or by some person in 
his presence by his direction, with the intention of revoking 
the same (g). 

No conveyance or other act made or done subsequently 
to the execution of a will, of or relating to any real or 
personal estate therein comprised, except an act by which 
such will shall be revoked as aforesaid, shall prevent the 
operation of the will with respect to such estate or interest 

(a) 1 Vict. c. 26, s. 16. {e) Young v. Davies, 2 Drew. & 

{b) Anderson Y.AndersoHflZ'Eq^.ZSl, Sm. 167. 

(e) 1 Vict. 0. 26, b. 16. (/) 1 Vict. o. 26,' s. 18. 

{d) lb. 8. 17. {g) lb, 8. 20. 
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in Buoh real or personal estate as the testator shall have 
power to dispose of by will at the time of his death (h) ; 
the proyision, however, in the Wills Act does not affect 
the equitable rule treating property agreed to be sold as 
personalty (t), even though the devise be to a trustee upon 
trust for sale (/ ) . 

Every will shall be construed, with reference to the real 
and personal estate comprised in it, to speak and take 
effect as if executed immediately before the testator's 
death, imless a contrary intention shall appear by the 
will {k). This section has been the subject of many ded- 
fiions. Thus, a devise of all the lands whereof I am now 
seised has been held not to pass an estate acquired after 
the execution of the will (/) ; but if the testator makes a 
codicil confirming the will subsequent to the acquisition of 
the estate, the estate wiU pass by the devise {m). The 
devise also of a house in which ^^ A. now resides, with the 
appurtenances," was held to pass a piece of land subse- 
quently purchased and attached to the house (n) ; and a 
devise of all the lands in a particular place has also been 
held to pass lands in that place subsequently acquired (o). 
It may now be taken as settled, that if a will contains a 
description of any kind of property, such a description 



{h) 1 Vict. 0. 26, B. 23. (q CoU v. Scott, 1 M. & G. 618 ; 

(») Farrar v. Earl Winterton, 6 and of. Fortaly, Lamb, 30 C. D. 60. 

Beay. 1 ; Moor y. Eaisbeeky 12 Sim. (m) In re Champion, (1893) 1 Gh. 

123; In re Manchester and Southport 101. 

Hail, Co., 19 Beay. 365. (ft) ^ The OckUy and llkUy Rail, 

(j) Gale y. GaU, 21 Beay. 349. Co,, 11 Jur. N. S. 808. 

{h) 1 Vict. 0. 26, 8. 24. (o) LordLilfordY, Keck, 30 Beay. 

300. 
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must be held to include and apply to whatever property 
the testator has at the time of his death which answers to 
the description, unless a contraiy intention appears by the 
will(j9). 

By sect. 29 of the Wills Act it is enacted, that in a 
devise the words " die without issue," or " die without 
leaving issue," or " have no issue," or any other words 
which may import either a want or failure of issue of any 
person in his lifetime, or at the time of his death, or an 
indefinite failure ofissuSy shall be construed to mean a want 
or failure of issue in the lifetime or at the death of such 
person^ and not an indefinite failure of such issue. This 
fiection does not affect the question whether the executory 
limitation over is to be construed as taking effect in the 
event of the testator leaving no issue at his death, or in the 
event of his having had no issue during his lifetime. If the 
gift over is on death without children, the word "children" 
is usually construed as synonymous with " issue," but 
a devise of this kind does not give the children any 
interest by implication {q). Sect. 29 of the Wills Act 
must be read in connection with sect. 10 of the Convey- 
ancing Act, 1882, which provides that a limitation over 
of this character in an instrument coming into operation 
after the 31st December, 1882, shall be defeated if and us 
soon as there is living any issue who has attained the age of 
twenty-one years of the class in default, or failure whereof 
the limitation over was to take effect. Thus, in the case of 
a devise to A. in fee, but in the ^vent of his dying without 
issue over to B., if A. bfts a child who attains twenty-one, 

(p) In reBridger, (1894) 1 Ck {q) /6J(fa2? v. JfeotrTm*, (1892) A. C. 

2S9. ?«, 
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the estate of A. in the property becomes absolute and 
indefeasible. 

Unless a contrary intention appeal* by the wiU, real 
estate comprised in a devise which shall fail by reason of 
the death of the devisee in the lifetime of the testator, or 
be otherwise incapable of taking effect, shall be included 
in the residuary devise (if any) in the will (^), unless 
the devise be for an estate tail, in which case, if the 
devisee die in the lifetime of the testator leaving issue who 
would inherit under such entail, and any of such issue 
shall be living at the death of the testator, such devise 
shall not lapse, but shall take effect as if the death of such 
person had happened immediately after the death of the 
testator, unless a contrary intention shall appear by the 
will (r) ; or if the devisee, being a child or other issue of 
the testator, die in his lifetime leaving issue, any of whom 
are living at the testator's death (unless a life estate only 
has been given to the devisee), the devise shall take effect 
as mentioned in the former case (s) ; but this does not 
apply to a devise to children as a class, which will take 
effect in favour of tHe survivors in the event of either of 
the members of such class dying before the testator (t). 

A general devise of real estate or a bequest of personalty 
will be construed to include in such devise or bequest any 
real or personal estate (to which the description contained 
in such bequest will extend) which the testator may have 
power to appoint in any manner he may think proper («) ; 
and it has been held that a general power of appointment 

(q) 1 Vict. c. 26, 8. 26. {t), Srotcne v. Hammond^ Johns, 

(r) lb, 8. 32. 210 ; In re Earvey's Estate, (ISSSJ 

(«) lb. p. 35. 1 Ch. 667. 

(w) 1 Viot. c. 26, 8. 27. 
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given to the survivor of several persons has been well 
exercised by a residuary devise in the will of the survivor, 
executed during the joint lives of such survivor and 
another of the persons to whom the power was limited who 
predeceased (v). A gift of residue has also been held to 
pass not only property over which a testator had a power 
of appointment at the time of making his will, but also 
property over which he acquired a power after the date of 
his will (w). This section of the Wills Act does not apply 
to a special power of appointment. A special, i.e., a limited 
power of appointment, is not exercised unless there is a 
reference to the power, or to property subject to the power, 
or some other clear indication of an intention to exercise it 
in the will (a?). 

A general devise formerly included the trust and mort- 
gage estates of the testator, and still includes trust and 
mortgage estates of copyholds where the trustee or mort- 
gagee has been admitted (y). But since the Convey- 
ancing Act, 1881 (2), trust and mortgage estates in 
freehold property devolve and become vested in the legal 
personal representatives of the trustee or mortgagee, not- 
mthstanding any testamentary di^osition to the contrary. 
"Where real estate is devised without words of limitation, 
such devise will be construed to pass the whole estate or 
interest which the testator had power to dispose of by will, 
unless a contrary intention appears (a). 

(f>) TlMtnaa v. J<me8^ 2 J. & H. Workman v. Fetgrave, 30 0. D. 617. 

475. (y) , Copyhold Act, 1894 (57 & 68 

(w) SHUman ▼. Weedon, 16 Sim. Vict. c. 46), s. 88 ; £e Mills^ 37 

26. 0. D. 312. 

(x) Von BroehdorfY, Malcolm, 30 (z) 44 & 45 Vict. c. 41, s. 30. 

0. D. 172, at p. 179; In re Wait, (a) 1 Vict. c. 26, 8. 28. 

c2 
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"Wliere real estate (not being a presentation to a churcli) 
shall be devised to any trustee or executor, such devise 
shall be construed to pass the fee simple or other the whole 
estate or interest which the testator had power to dispose 
of by will in such real estate, unless a definite term of 
years absolute or determinable, or an estate of freehold, 
shall thereby be given to him expressly or by implica- 
tion (a). 

Where any real estate shall be devised to a trustee, and 
the beneficial interest in such real estate, or in the surplus 
rents and profits thereof, shall not be given to any person 
for life, or such beneficial interest shall be given to any 
person for life, but the purposes of the trust inay continue 
beyond the life of such person, such devise shall b6 
construed to vest in such trustee the fee simple, or other 
the whole legal estate which the testator had power t6 
dispose of by will in such real estate, and not an estate 
determinable when the purposes of the trust shall bd 
satisfied (ft). 

Debts and legacies may be charged upon real estate, 
either by the express language of the will, or by necessary 
implication. A direction for payment of a testator's debts 
creates a charge for such payment on his realty (c), but a 
mere authority to pay debts as opposed to a direction does 
not create such a charge (c?), nor apparently does a direc- 
tion that his debts shall be paid by his executors (e). 



{a) 1 Vict, c. 26, 8. 30. * v. Peaeoek, 11 Si. 152, at p. 160. 

{d) 1 Vict. 0. 26, 8. 31. As to {d) In re Head's Trustees and Mac- 

effect of sects. 30 & 31, seelJDder- donald, 46 0. D. 310. 

hiU on Trusts, at pp. 230 and 231. {e) Brydges v. Landen, 3 Ves. 

(c) Dart,T. &P., p. 692 ; Forbes 650. 
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Where there is a direction that the executors shall pay 
the testator's debts, followed by a gift of all his real estate 
to them either beneficially or on trusty all the debts will be 
payable out of all the estate so given to them (/). If 
there is an express charge of debts on real estate it will 
not be restricted, even though a fund be subsequently 
mentioned out of which debts are to be paid(^). With 
regard to the implied charge of legacies, it has been estab- 
lished by the rule in Greville v. Brown {h) that if there is a 
gift of legacies followed or preceded {i) by a devise of " the' 
residue ot my real and personal estate,'' or of "my real 
and personal estate not otherwise disposed of^^ (J) the' 
legacies are cbarged on the residue, even though interests 
in land have been previously given by the will (k). 

So far as real estate is concerned, a will does not require 
fo be proved, but a will of personalty must be proved ;' 
and the Act to amend the Law relating to Probates and 
Letters of Administration in England (1) provides for the 
citation before the court of the heir at law of the testator 
and the devisees of his real estate, and such heir and' 
devisees, when cited, will be bound by the proceedings (m). 

It will be borne in mind that what has been said in 
these pages upon the subject of devise has been with 
reference to the law as it has stood since the Ist of 
January, 1838, when the Wills Act came into operation. 
The law prior to that date has now ceased to be of any 
practical importance. 

(/) In re Tanqueray'Willaume 322. 
tmd Landau, 20 G. D. 465. (j) In re Bawden, (1894) 1 Gh, 

(g) Wrigley v. Sykes, 21 Beav. 683. 
837. (h) Bench v. Bilet, 4 Mad. IST. 

(h) 7 H. L. C. 689. (0 20 & 21 Vict. o. 77. •■' 

\%) Eiliott v. Dearsley, 16 C. D. (m) lb. 88. 61, 62, 63. 
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Section 3. 
Entail. 

The rule against perpetuities prevents the destination of 
an estate from being restricted for a longer period than a 
life or lives in being and twenty-one years afterwards, and 
also the period allowed for gestation if existing (w). If, 
however, the restriction on alienation is eflFected by limiting 
the estate to a living person for life, making the unborn 
children of such person tenants in tail, the rule does not 
apply ; and such an estate, if left to itself, will devolve in 
a regular course of descent as long as the posterity of the 
tenant in tail continues. 

The course of descent, however, seldom remains omdis- 
turbed for any length of time ; the tenant in tail usually 
on the death of the tenant for life, if not before, availing 
himself of the power he possesses^ of placing the estate 
under his immediate control. This object was, previously 
to the Act for the Abolition of Fines and Recoveries ^o), 
attaiQed by means of suffering a recovery or levying a 
fine. 

A recovery not only barred the issue of the tenant in 
tail, but also the persons entitled in reversion or remainder 
expectant on the determination of the estate tail; but it 
was necessary in the case of a recovery to obtain the con- 
currence of the immediate tenant of the freehold. 

A fine, however, might be levied without such consent, 
and it would effectually bar the right of the issue of the 
tenant in tail, but on failure of such issue the reversioner 

(n) Feame on Contmgent Be- 7 Bligh, N. S. 202. 
I&amders, 430 ; Cadell y. Falmer, (o) 3 & 4 Will. 4, c. 74. 
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or remainderman would become entitled, as their rights 
were not defeated by this species of assurance. The estate 
thus created was called a base fee. 

Both fines and recoveries were abolished in the year 
1833. By the Act known as the Fines and Becoveries 
Act, 1833 {p)y a tenant in tail in possession is enabled to 
bar the entail by deed enrolled in the central office of the 
Supreme Court within six months after its execution. 
Unless, however, a tenant in tail has barred the entail in 
his lifetime, he cannot devise the property by his will. 

An estate tail granted by the Crown as the reward of 
pubKo services cannot be barred. When there is a Umita- 
tion in tail special^ e.g., to A. and the heirs of his body 
begotten by him on a particular wife, and the wife dies 
childless, the husband is known as a ^^ tenant in tail after 
possibility of issue extinct." The Act prohibits such a 
tenant in tail from barring the entail (q). 

A disposition by a tenant in tail by way of mortgage, 
or for any other limited purpose, if duly enrolled, is an 
absolute bar to the extent of the estate created against all 
persons who under the Act can be barred, notwithstanding 
any intention to the contrary which may be expressed or 
implied in the deed (r). 

The Act abolishing fines and recoveries has introduced 
the office of protector, which generally exist during the 
continuance of those estates which may precede an estate 
tail. 

If at the time when there shall be a tenant in tail under 

{p) B. S. 0., Ord. LXI. r. 9. As to these oases, see infiaf at 

b) 3 & 4 Wm. 4, 0. 74, 8. 18. pp. 118, 119. 

(r) Jb. s. 21. 
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a settlement, there shall be under the same settlement any 
estate for years determinable on a life, or any greater 
estate (not being an estate for years), prior to the estate 
fail, then the owner of the prior or first estate, or who 
would have been so if no absolute disposition thereof had 
been made, shall be the protector of the settlement, and 
shall, for the purposes of the Act, be deemed the owner of 
such prior estate, although the same may have been 
charged or encumbered, and although all the rents be 
exhausted or required for the payment of the incumbrances 
on such prior estate, and although such prior estate may 
have been absolutely disposed of by the owner, or by his 
bankruptcy or insolvency, or by any other act or default 
of such owner. An estate by the curtesy in respect of 
such estate tail, or o£ any prior estate created by the same 
settlement, is to be deemed a prior estate, and a resulting 
use or trust to or for the settlor is to be deemed an estate^ 
under the same settlement (s). 

The Act also provides for making each owner of an 
undivided share the protector of such share (t) ; so that if 
there are two tenants in tail, each may alone acquire the 
fee in his moiety by virtue of the statute (u); and the 
husband and wife are made protectors where the wife, if 
single, woidd have been the protector in respect of a prior 
estate, unless settled to her separate use, in which case she 
alone is to be the protector (x) ; but where an estate is 
limited by a settlement by way of confirmation, or where 
the settlement merely has the effect of restoring the estate, 

. («) 3 & 4 Will. 4, 0. 74, B. 22. («) Church v. Edwards, 2 Bro. 

(0 lb, 8. 23. 0. 0. 180. 

(«) 3 & 4 WiU. 4, c. 74, 8. 24. 
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Buoh estate is, so far as regards the protector of the settle* , 
ment, to be deemed an estate subsisting imder such settle* 
ment (.y). But a lease at a rent created or confirmed by a 
settlement shall not make the owner of it the protector {z)y 
nor shall a woman in respect of dower (a) ; or a bar^ 
trustee, executor, administrator or assign be the protector ; 
but where there is more than one estate prior to an estate 
tail, and the owner of any such prior estate is excluded 
by sects. 26 and 27 from being protector, the person who, if 
such estate did not exist, would be protector, will be suck 
protector (6). 

A settlor entailing lands is empowered to appoint any 
person or number of persons, not exceeding three, to be 
protector in lieu of the person who would have been the 
protector if there had been no such appointment (c). 

Should the protector be a lunatic, the lord chancellor or 
other person for the time being entrusted with the care ' 
of lunatics, will be the protector in the place of suck 
lunatic {d). 

The efiEect of a disentailing deed duly enrolled, to which 
the protector is not a party, is to create a base fee (e). 

If a tenant in tail makes an assurance to a third party 
without the consent of the protector, he may subsequently 
enlarge the base fee so created into a fee simple, under 
sect. 19 of the Act, either after the protector's death or 
during his lifetime, with his consent (/). 

Moreover, a base fee, conveyed to a third party whia 

(y) 3 & 4 WiU. 4, o. 74, 8. 25. (d) lb. 8. 33. 

{z) lb. 8. 26* {e) lb. s. 34. 

(a) lb. 8. 27. ' (/) Banker v. Small, 36 0. D. 

; {b) lb. 8. 28. 716 ; and see Re Drummmd anck 

\e) lb. 8. 32. Davie, (189 J) 1 Oh. 624. :'j 

c5 
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enters into possession of the property, is enlarged into a 
fee simple by the lapse of twelve years from the death of 
the protector (g). On the other hand, a conveyance in fee 
by a tenant in tail, otherwise than by deed enrolled, creates 
a quasi base fee subject to be defeated by the entry of the 
issue in tail. It has the same effect as if the tenant in tail 
had merely granted away his life estate, and consequently 
the estate of the grantee is not enlarged into a fee simple 
by his possession until twelve years after the death of the 
grantor (h). 

Where the tenant in tail in possession has not conveyed 
away his rights, as in the last-mentioned case, but has 
allowed a trespasser to remain in possession of the pro- 
perty, the rights of the issue and remainderman are 
barred after twelve years from the time such possession 
is taken (i). 

A married woman, who is protector of a settlement, may 
consent to a disposition by the tenant in tail as if she were 
a feme sole {k) ; but a married woman who is tenant in 
tail can only disentail by a deed acknowledged with the 
concurrence of the husband (/), unless she acquired a title 
to the entailed property after the passing of the Married 
"Women's Property Act, 1882, or was married after that 
date (w). 

Copyholds are within the Act ; but a disposition of an 
estate at law is to be made by surrender, and of an equit- 
able estate by surrender or deed. Where the consent is 

(^) 37 & 38 Vict. o» 67, s. 6. {k) 3 & 4 WilL 4, o. 27, s. 46. 

(A) Morffon v. Morgan^ 10 Eq. 99. {J) lb. s. 40. 

(i) 3 & 4 WiU. 4, c. 27, BS. 21, 22 ; (m) In re Drummond and DavUU 

87 & 38 Viot. o. 67, s. 9. contract^ (1891) 1 Ch. 624 
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given by deed, it must be executed by the protector and 
produced to the lord of the manor at or before the time 
when the surrender is made by which the disposition is 
efEected, and then entered on the court rolls. And if such 
consent is not given by deed it must be given to the per- 
son taking the surrender by which the disposition is 
efEected (n). 

Equitable tenants in tail of copyholds are empowered to 
dispose of their interests by deed, in the same manner aa 
freeholds, and the deed must be entered on the court rolls ; 
and if a protector consent by a distinct deed, such deed 
must be executed by the protector on or before the day on 
which the disposition is executed by the equitable tenant 
in tail, and must be entered on the court rolls of the 
manor (o). 

A disposition by a tenant in tail of either legal or 
equitable estate in copyholds requires enrolment on the 
court roUs only (/>), and must be entered on the court rolls 
within six months after its execution {q). 

A married woman may bar an equitable estate tail to 
her separate use, although she is restrained from anticipa^ 
tion (r). 

The Bankruptcy Act, 1883, empowers the trustee in 
bankruptcy to deal with any property to which a bankrupt 
is entitled as tenant in tail in the same manner as the 
bankrupt might have dealt with the same; and it is 
enacted that sects. 56 to 73 of the Fines and Becoveries 



(«) 8 & 4 Will. 4, c. 74, sb. 61, 52. {q) Sonywood v. FosUr, 30 Beav. I , 

(o) lb, 8. 63. (r) Cooper y. Maedonald, 7 C. B» 

Ip) lb, 8. 64. 288. 
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Act shall extend to and apply to proceedings in bank- 
ruptcy under the Bankruptcy Act («). 



Section 4. 
Dower. 

Dower is the estate of a widow in the lands of a 
husband who has died intestate, and amounts to a life- 
interest in one-third of the rents and profits. The right 
to dower, so far as regards womei^ married since the 1st of 
January, 1834, is regulated by the Act to amend the 
Law relating to Dower {t)y which provides that when a 
husband dies beneficially entitled to land for an interest 
which shall not entitle his widow to dower out of the same 
at law, and such interest^ whether wholly equitable or 
partly legal and equitable (2/), shall be an estate of 
inheritance in possession, or equal to an estate of inherit- 
ance in possession (other than an estate in joint tenancy), 
then his widow shall be entitled in equity to dower out 
of the same land (v). 

Where a husband shall have been entitled to a right of 
entry or action in any land, and his widow would be 
entitled to dower out of the same if he had recovered 
possession thereof, she is to be entitled to dower out of 
the same, although her husband shall not have recovered 
possession thereof, provided that such dower be sued for or 
obtained within the period during which such right of 

(4 46 & 47 Vict.' c. 52, Beet. 56, ' (u) Of. In re MitcheU, (1892) 2 
[gtib-fl. 5. Ch. 87. 

{t) 3 & 4 Wm. 4, 0. 105. • {v) 3 & 4 WiU. 4, 0. 105, s. 2^ 
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entry or action might be enforced (tr). It will thus be 
seen that the widow must make her claim within the time 
allowed by the Acts for the Limitation of Actions and 
Suits relating to Real Property (a?). 

The widow will not be entitled to dower out of any land 
which shall have been absolutely disposed of by the 
husband in his lifetime or by his will (y), and all partial 
estates and interests, and charges created by any dis- 
position or will of a husband, and all debts, incumbrances, 
contracts and engagements to which his land shall be 
subject or liable, will be valid and effectual as against the 
right of his widow to dower (s). 

The husband may also, either wholly or partially, 
deprive his wife of her right to dower by a declaration for 
that purpose made by him by any deed or by his will (a), 
which declaration, if contained in a conveyance, will be 
effectual even though the purchaser may not execute it (J). 
But in a case where a husband had purchased property 
before the year 1834, which was conveyed to him to the 
usual uses to bar dower, and the conveyance contained a 
declaration that his present or any future wife should not 
be dowable, it was held that his widow, to whom he was 
married after the 1st of January, 1834, was entitled to 
dower (c). 

If the husband devises land to his widow, out of which 
she is dowable if the same had not been devised to her, her 

(w) lb, 8. 3. («) Jb, S8. 6, 7, 8. 

{x) 3 & 4 Wm. 4, o. 27-; and (b) Fairley v. TucJc, 27 L. J. 

37 & 38 Vict. a. 67. Ch. 28. 

(y) 3 & 4 wm. 4, c. 105, s. 4 ; {e) Fry v. Noble, 20 Beav. 598 ; 

and see Lacey v. EUl, 19 Eq. 346. 7 De G-. M. & G. 687 ; Clarke v. 

(«) 3 & 4 wm. 4, 0. 105, 8. 6. Franklin, 4 K. & J. 266. 
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right to dower out of any of the lands of her husband is 
destroyed, unless the will provide to the contrary (d). But 
a gift of personalty for the benefit of the widow, or of 
lands not subject to dower, will not defeat the right of the 
widow, unless a contrary intention be declared by the 
will {e). And the Dower Act provides, that nothing 
therein contained shall prevent a court of equity from 
enforcing any covenant or agreement entered into by the 
husband not to bar the right of his widow to dower out of 
his lands or any of them (/). 

Dower is barred if the marriage be dissolved by a divorce 
" a vinculo matrifnonu/^ but is not affected by a mere 
judicial separation, formerly known as a " divorce a m^md 
et thof'o^^ {g). 

Dower is also barred by jointure (h) ; but such jointure 
must take effect in possession immediately on the death of 
the husband, and must be at least for the life of the 
wife (i), and be made to the widow direct and not in trust 
for her, and it must appear by the deed creating the 
jointure to be in satisfaction of the whole dower (J). If 
the jointure be made after marriage, the wife may elect 
between her dower and her jointure ; and if evicted from 
the jointure she is entitled to fall back upon her dower {k) ; 
and where the jointure is relied on in bar of dower a satis- 
factory title to the jointure land must be shown (/). 

It was formerly the practice, in cases in which dower 

(rf) 3 & 4 Will. 4, 0. 105, 8. 9. {h) 27 Hen. 8, c. 10, a. 4. 

(e) lb. 8. 10. (i) Co. Litt. 36 b. 

0) lb. B. II. U) Tinney v. Tinney, 3 Atk. 8. 

iff) Framptony. Stephens, 21 0. D. (*) 27 Hen. 8, c. 10, s. 7. 

164. (Q Dart, V. & P. 684. 
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would attach under the old law, for a purchaser to take a 
conveyance of lands to uses to bar dower, which in old 
conveyances will be found to be as follows. The convey- 
ance was made to the purchaser and his heirs, to the use of 
the purchaser and a trustee ; the estate of the trustee being 
in trust for the purchaser. But this method was somewhat 
objectionable, as, in the event of the death of the trustee 
in the lifetime of the husband, he became solely seised, 
and dower attached ; and so long as the trustee lived his 
concurrence was necessary in any disposition of the pro- 
perty. To remedy these objections the ordinary form of 
uses to bar dower was introduced, by which a grant was 
made to the purchaser and his heirs to such uses as he 
should appoint, and in default of appointment, and so far 
as the same should not extend to the use of the purchaser 
and his assigns during his Ufe without impeachment of 
waste, with remainder to the use of a trustee, his executors, 
administrators and assigns during the life of the purchaser 
in trust for him and his assigns, with remainder to the use 
of the purchaser, his heirs and assigns. The dower of a 
woman married since the 1st January, 1834, is not ex-' 
duded by uses to bar dower in a conveyance (m), 

(m) Clarhe v. Franklin^ 4 K. & J. 266. 
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Section 5. 
Freebench. 

Dower does not attach to copyhold lands ; but somewhat 
similar in character is freebench, which is regulated by 
the custom of the manor of which the lands are holden. 
By the custom of most manors, the right to freebench does 
not usually attach until the decease of the husband (o), 
and, consequently, he has in his lifetime complete power 
over the estate independently of the wife's concurrence ; 
and a contract for sale will be enforced against the wife if 
the husband die before the sale is completed (p). 

Freebench usually consists of a life interest in a third of 
the lands, though it sometimes extends to a life interest 
in the entirety {q)y and is paramount to the debts of the 
husband (r). 

Section 6. 
Curtesy. 

Curtesy is the life estate to which a husband is entitled 
On the death of his wife in her lands of inheritance. 

This right attaches in respect of such lands or tenements 
as a wife dies possessed and of which she was actually 
seised in deed («) during the coverture in fee simple or fee 
tail, or as tenant in common or in coparcenary, though not 
of land held in joint tenancy, or of a reversion or remainder 

(o) 2 Watk. Cop. 73. " (r) Spr/er v. Myatt, 20 Beav. 621. 

{p) Hinton y. Minton, 2 Ves. sen. (/t) Seisin in law is converted into 

632 ; Brown y. JRandle, 8 Yes. jun. seisin in deed by an actual entry or 

256. act of ownership. (See Watkins on 

(q) 1 Scriy. Cop. 89. Descent, 61.) 
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"whick does not fall into possession during the coverture,, 
and it also attaohes to the equitable estates of the wife (^). 
But to entitle the husband to curtesy, there must have 
been issue of the marriage bom alive during the life of the 
"wife which might possibly have inherited the estate («*),. 
and the marriage must not have been void, or avoided by a 
divorce (t?). 

Curtesy wUl also attach in respect of an equity o£ 
redemption (w) and to an estate limited to a wife for 
her separate use (ar). 

In the case of copyholds, curtesy is commonly allowed 
by the custom of the manor (y). In the case of a gavel- 
kind land, the curtesy is of a moiety only, but attachesi 
even where there is no issue. This cuttesy ceases on the 
re-marriage of the husband (yy). 

The Married Women's Property Act does not deprive a 
husband of his rights as tenant by the curtesy (s). 

Section 7. 
Saccession Duty and Estate Duty. 
Closely connected with those incidents of title just 
treated of is the duty imposed by the Succession Duty 
Act («), which is to be taken as having come into opera,- 
tion on the 19th day of May, 1853, imder which every 
past or future disposition of property, by reason whereof 
any person has or shall become beneficially entitled to any 

(t) Cooper V. Macdonald, 7 0. D. {x) Roberts y. Dixwell, I Att, 607 . 

288. (y) Watk. Cop. 71. 

(u) Co. iiitt. 29 a. (yy) Co. Litt. 30 a. 

(tr) Bennington v. Cole, Noy, 29. (z) EopeY, Hope, (1892) 2 Ch.336. 

\w) Casbome v. Scarfe, 1 Atk. 603. («) 16 & 17 Vict. o. 51. 
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property, or the income thereof, upon the death of any 
person dying after the time appointed for the commence- 
ment of the act, either immediately or after any interval, 
either certainly or contingently, and either originally or 
by way of substitutive limitation ; and every devolution 
by law of any beneficial interest in property or the income 
thereof upon the death of any person dying after the time 
appointed for the commencement of the act to any other 
person in possession or expectancy, shall be deemed to 
have conferred a succession upon the person so entitled, who 
is known as the sticcessor. The term predecessor denotes 
the person from whom the interest of the successor is 
derived (b), A reversion which vests before the act, but 
does not come into possession until after the commence- 
ment thereof, is liable to duty (c). This section (second) 
has also been held to apply to all cases of succession which 
do not come within any other section of the act (d). 

When persons have property vested in them jointly by 
a title not conferring a succession, any interest accruing by 
survivorship is deemed a succession (e). 

When a person has a general power of appointment 
under a disposition of property taking effect on the death 
of a person dying after the time appointed for the com- 
mencement of the act, he shall, in the event of his making 
an appointment thereunder, be deemed to be entitled at 
the time of exercising the power to the interest appointed 

(b) 16 & 17 Vict. c. 61, 8. 2. As {d) Re Lovelace, 4 De G. & J. 

to meaning of '* predecessor," see 340; Att.'Gen, v. Gardner, 32 

Att.'Gen, v. Bowling, 6 Ex. D. 139. L. J., Ex. 84. 

(e) King v. Jarman, L. E., 14 Eq. (e) 16 & 17 Vict. c. 61, a. 3. 
367. 
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as a succession derived from the donor of the power ; and 
where a person has a limited power of appointment under 
such a disposition, the person taking the appointed pro* 
perty will be deemed to take the same as a succession 
derived from the person creating the power as pre- 
decessor (/). The first part of this section (fourth) only 
applies to an absolute power possessed by one person 
enabling him to dispose of property as absolute owner, 
and does not apply to a power given in a family settle- 
ment to a father and son where one is intended to be a 
check upon the other (g). 

Where the property is subject to a charge, estate or 
interest determinable by death or at any period ascertain- 
able only by reference to death, the increase of benefit 
accruing to any person on the extinction or determination 
of the charge will be deemed a succession accruing to the 
person then entitled beneficially to the property or the 
income thereof {h) ; but a person entitled at the com- 
mencement of the act to real property subject to leases 
for lives, or for years determinable on life, is not liable to 
duty in respect of the determination of such leases in the 
event of the same occurring in his lifetime {i). 

Where any disposition of property not being a sale, and 
not conferring an interest expectant on death on the 
person in whose favour the same shall be made, is accom- 
panied by a reservation or assurance of or contract for any 
benefit to the grcmtor or any other person for life, or for 

(/) iJ. 8. 4 ; Att.-Gen, v. Vpton, (A) 16 & 17 Vict. c. 61, 8. 6 ; and 

li. B., 1 Ex. 224. cf. 52 Viot. c. 7, 8. 6, 8nb-8. 5 (b). 

(Sf) Charlton y. Att.-Gen,, 4 A. 0. (i) 16 & 17 Viot. c. 51, 8. 6. 

427. 
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any period ascertainable only by reference to death, such 
disposition will confer, at the time appointed for the deter- 
mination of such benefit, an increase in such beneficial 
interest in such property as a succession equal in annual 
yalue to the yearly value of the benefit so reserved {j). 

Dispositions of property to take effect at a period ascer- 
tainable on death, and fraudulent dispositions made for 
evading duty, will confer successions (k). 

Where reversionary property expectant on death is 
vested by alienation or other derivative title in any 
person, such person will be charged with duty at the 
same time and rate as the original successor would have 
been chargeable if there had been no alienation; and 
where any succession shall, before falling into possession, 
have become vested by alienation or any title not con- 
ferring a succession in any other person, the duty must be 
paid at the same rate and time as if there had been no such 
alienation (/) ; and where the title to any succession shall 
be accelerated by the surrender or extinction of any 
prior interest, the duty will be payable as if there had 
been no such acceleration (m) ; and leaseholds are charged 
with succession duty instead of legacy duty (w). 

The interest of a successor in real property is to be 
taken to be of the value of an annuity equal to the 
annual value of the property (o), and every such annuity 



iJ) 16 & 17 Vict. 0. 61, 8. 7. Hx parte SUweU, 21 Q. B. D. 466 ; 

{k) lb. 8. 8. but cf. Att.'Oen, v. Robertton^ 

'■ {I) SoUdtor-Oeneral v. Law Re- (1893) 1 Q. B. 293. 

versionary Interest Soeiety, L. R., 8 (») 16 & 17 Vict. c. 61, 8. 19. 

Ex. 233. (o] But see 67 & 68 Viot. c. 30. 

(m) 16 & 17 Vict. c. 61, 8. 16; 8. 18, infra, p. 61. 
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must be valued according to the tables in the schedule 
annexed to the act ; and the duty is to be paid by eight 
instalments, the first instalment to be paid at the expira- 
tion of twelve calendar months after the succession falls 
into possession, and the remaining seven instalments to be 
paid half-yearly; but if the successor die before the instal* 
ments have become due, the instalments not due at his 
decease will cease to be payable, except in the case of a 
successor who may have been competent to dispose by 
will (p) of a continuing interest in such property, in 
which case the instalments unpaid at his death will be a 
continuing charge on such interest in exoneration of his 
other property, and wiU be payable by the owner for the 
time being of such interest (q) ; and in the construction of 
this section of the act it has been held that the circum^ 
stance of a person becoming entitled and dying before all 
the instalments of duty are payable, being insane or a 
feme covert^ does not exempt the estate of such person 
from the unpaid instalments (r), and the case of a tenant 
in tail who disentails and acquires the fee, and dies before 
all the instalments have become payable, is not within the 
exemption («). 

In estimating the annual value of lands used for agri- 
cultural purposes, houses, buildings, tithes, teinds, rent« 
charges, and other property yielding or capable of yielding 
income not of a fluctuating character, an allowance is 
to be made of all necessary outgoings (f) ; but where the 

(p) Att.-Gen. v. Hallett, 2 H. & N. 368. 

N. 368. («) Lilford v. Att,-Gen,, L. R., 2 

{q) 16 & 17 Viot. 0. 51, s. 21. H. L. 63. 

(r) Att.'Om, V. SalleU, 2 H. & (0 16 & 17 Vict. c. 61, s. 22. 
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legal estate is vested in trustees, the parties beneficially 
interested wiU not be entitled to deduct as necessary 
outgoings expenses of management incurred by such 
trustees (u). 

By section 38 of the act, which has received a very 
liberal construction (t?), where any successor upon taking a 
succession shall be bound to relinquish or be deprived of 
any other property, he is entitled to an edlowance in 
respect of such property in computing the assessable value 
of his succession. 

The duty imposed is a first charge on the interest of the 
successor, and of all persons claiming in his right, on all 
the real and personal property in respect whereof the 
same is assessed, while the same shall remain in the 
ownership or control of the successor, or of any trustee for 
him, or of his guardian, or committee, or tutor, or curator, 
or of the husband of any wife who shall be the successor, 
and the duty will be a debt due to the Crown from the 
successor, having, in the case of real property, priority 
over all charges and interests created by him, but such 
duty does not charge or affect any real property of the 
successor other than the property comprised in the suc- 
cession ; and where any settled real estate comprised in a 
succession shall be subject to any power of sale, exchange 
or partition, exercisable with the consent of the successor, 
or by the successor with the consent of another person, he 
wiU not be disqualified by the charge or duty on his 



. (u) In re Mwes^ 3 H. & N. 719 ; {v) Commisaionert of Inland Be-* 

In the Matter of JSarl of Cowley^ » venue v. Marriaon, L. B., 7 H. L. 1. 
Suc.t Xi. B., 1 Ex. 288. 



CH. II. § 7.] SUCCESSION DUTY AND ESTATE DUTY. 47 

Buocesfiion from efiectually authorizing by his consent the 
exercise of suoh power, or exercising any power with 
proper consent, as the case may be ; and in such case the 
duty will be charged substitutively upon the successor's 
interest in all real property acquired in substitution for 
the real property before comprised in the succession, and 
in the meantime upon his interest, also in all moneys 
arising from the exercise of any such power, and in all 
investments of such moneys {w). 

Every receipt and certificate purporting to be in dis- 
charge of the whole duty payable for the time being 
in respect of any succession, or any part thereof, will 
exonerate a bond fide purchaser for valuable consideration 
and without notice from suoh duty, notwithstanding any 
suppression or mis-statement in the account, upon the 
footing whereof the same may have been assessed, or any 
insufiSciency of such assessment; and no hond, fide pur- 
chaser of property for valuable consideration, under a title 
not appearing to confer a succession, shall be subject to 
any duty with which such property may be chargeable 
under the provisions of this Act, by reason of any ex- 
trinsic circumstances of which he may not have had notice 
at the time of such purchase (^). 

By the Customs and Inland Revenue Act, 1888 (y), an 
additional sticcession duty was made payable in respect of 
successions upon deaths on or after the 1st July, 1888^ 



fu>) 16 & 17 Ttct. 0. 61, B. 42 ; D. 711. 
and see DugdaU v. Meadows^ 6 Ch. {x) 16 & 17 Viot. o. 61, 8. 62. 

601 ; In re Warner's Estates, 17 C. (y) 61 & 62 Viot. o. 8, s. 21. 
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This duty was at the rate of 10s. per centum when the 
successor was the lineal issue or ancestor of the predc'* 
oessor, and in all other cases £1 10«. per centum {y). 

By the Customs and Inland Revenue Act, 1889 (2), a 
TEMPORARY ESTATE DUTY of ouc per Cent, was imposcd upon 
successions on the death of any person after the 1st of June^ 
1889, either where the value of such succession exceeded 
£10,000, or where the value of the succession, together 
with the value of any other benefit to the successor under 
the same will or intestacy, exceeded £10,000. Temporary 
estate duty, like succession duty, is a first charge on the 
property (a). 

Neither additional succession duty nor temporary estate 
duty was payable on a succession to kasekold pro* 
perty(ft). 

The Finance Act, 1894 (c), imposes a new duty, called 
ESTATE DUTY, upou all ostates exceeding £100 of persons 
dying after the 1st of August, 1894. This duty is 
leviable in respect of all property passing on the death of 
any person, and is charged at a graduated rate upon the 
principal value of the aggregate of all property in which 
the deceased had any interest. Property subject to estate 
duty is not liable to additional succession duty, temporary 
estate duty, or one per cent, succession duty {d). 

Estate duty is a first charge on real property in respect 
of which it is leviable {e). 



(y) 51 &62Vict.o.8,s.21,sub-B.2. s. 1 ; 62 Vict. 0. 7, b. B, sub-B. 1, 

(«) 52 Vict. c. 7, 8. 6. (c) 57 & 58 Vict. c. 30. 

(a) lb. 8. 6, 8ub-8. 6. (d) lb, s. 1, 

(*) 61 & 52 Vict. c. 8, 8. 21, sub- {e) lb. 8. 9, sub-s. 1. 
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Beal or leasehold property is liable to estate duty if it 
falls within one of the following categories (/) : — 

I. Property of which the deceased was at the time of 

his death competent to dispose ; 
n. Property in which the deceased or any other person 
had an interest ceasing on the death of the de* 
ceased ; 

m. Property which would be liable to account duty, 
if the statutory provisions relating to account 
duty {g) extended to real as well as personal 
property, and were not restricted to voluntary 
flettlements. This last class includes (i) property 
disposed of by the deceased by way of gift, how- 
ever effected, or by marriage settlement, within 
twelve months of his death, or at any time if 
possession and enjoyment shall not have been 
assumed by the donee immediately upon the 
gift, and thenceforward retained to the entire 
exclusion of the donor, or of any benefit to him 
by contract or otherwise {h) ; (ii) property for- 
merly belonging to the deceased, which he had 
transferred to himself and some other person, so 
that on the death of the deceased it passes by 
survivorship to such other person ; and (iii) pro- 
perty settled by the deceased in such a way that 
an interest for any period determinable by 
reference to death, or a power of revocation is 
-reserved to the settlor. 

(/) 57 & 68 Vict. c. 30, s. 2, (A) Cf . 57 & 58 Vict. o. 30, s. 2 

sab-8. 1. sub-8. 3. 

{g) 44 & 45 Viot. o. 12, s. 38. 

S. I) 
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Pjroperty passing on the death of the deceased by reason 
only of a bond fide purchase from the person under whose 
disposition the property passes is not liable to estate 
duty(*). 

Property in which the deceased never had an interest, 
or which under a disposition not made by the deceased 
passes on his death to some one outside his immediate 
family (y), or which consists of scientific or artistic collec- 
tions of pubKc interest (A), is not aggregated with the 
other property for the purpose of determining the rate of 
duty to be paid, but is treated as an estSite by itself. 
• Settled' property upon which estate duty has been paid 
since the settlement is not liable to any further estate 
duty until the death of some person who is competent to 
dispose of the property. A duty, however, called settle- 
ment ESTATE DUTY is payable on settled property chargeable 
with estate duty if it passes to some person not competent 
to diq)ose of it ; but settlement estate duty is payable only 
once during the continuance of the settlement (/). 

The executor is accountable for the estate duty on the 
free personalty of the deceased {m). 

With regard to all other property, the persons who have 
a beneficied interest in, or the management of, or the pos- 
session of such property, are accountable for the duty {n). 
But a bond fide purchaser for value without notice is freed 
from all liability (o). 

{%) 67 &;58 Vict. 0. 30, fl. 3, (m) lb. s. 6, 8ub-s. 2. 

sub-s. 1. (n) lb, 8. 8, snb-s. 4 ; s. 9, 

(j) lb, 8. 4. 8nb-8. 1. 

{k) 59 & 60 Yiot. 0. 28, s. 20. (o) lb. s. 8, 8ab-s. 18 ; s. 11, 

/) lb. 8. 5. sub-s. 4. 
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The duty on property passing to the executor as such is 
payable out of the general personal estate. But, where 
legacies or shares of residue are settled, the settlement 
estate duty must be borne by the settled legacy or share of 
residue (p). 

Where a person is entitled to a charge on property pass- 
ing on the death of the deceased, other than his free 
personalty, such person must repay to the person paying 
the duty a proportionate part of the same(5'). As the 
duty here includes both estate duty and settlement estate 
duty, the liability of the person having the charge appears 
to be greater if the property charged is settled than if it 
is not. For instance, if A. charges his estate with a 
jointure of £200 in favour of his wife, and devises the 
estate so charged in strict settlement, the jointress will 
have to contribute rateably both to the estate duty and to 
the settlement estate duty. 

Section 18 of the Act alters the law relating to succes- 
sion duty upon successions to real estate. By this section 
the interest of a successor to real estate, instead of being 
taken to be of the value of an annuity equal to the annual 
value of the property, in accordance with the provisions of 
section 21 of the Succession Duty Act, 1853, as stated 
above, is, if the successor is competent to dispose of the 
property, to be considered as equal to the principal value 
of the property. But no succession duty is payable if the 
successor dies before he becomes entitled to his succession. 

{p) Fmanoe Act, 1896 (69 & 60 JTebber, (1896) 1 Ch. 914. 
Vict. o. 28), 8. 19, passed in oonse- {q) 67 & 68 Vict. c. 30, s. L4,. 

quence of the decision in Gribble y. snb-s. 1. 

d2 
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The Finance Act, 1896 (r), amends the Act of 1894 in 
a few details. 



Section 8. 
Possession. 

In the consideration of title we have hitherto confined 
our remarks to title by purchase or descent, but there is 
another mode by which a title to property may be acquired, 
vi^., possession, and such title is now regulated by the Act 
for the Limitation of Actions and Suits relating to Eeal 
Property («), which came into operation on the 1st January, 
1834, and the Act for the Further Limitation of Actions 
and Suits relating to Eeal Property (^), which came into 
operation on the 1st January, 1879 (t^), and which acts 
are to be read and construed together, except so far as the 
first-named act is repealed by the latter (v), 

Aiter the 1st January, 1879, the period within which 
an entry or distress can be made, or an action or suit 
brought to recover land or rent, is limited to twelve years 
from the right having first accrued to the person making 
such entry or bringing such action or suit, or to the 
person through whom he claims {w), and the right will be 
deemed to have accrued at the time of dispossession or dis- 
continuance of possession, or non-receipt of rent or profits ; 

(r) 59 ^& eOjViot. o. 28, ss. 14- (u) lb. s. 12. 

24» W lb, s. 9. 

(») 3 & 4 Will. 4, 0. 27. («?) lb, a. I; Nepem v. Doe, 4 

if) 37 &;38 Vict. c. 57. Mee. & Wds. 494. 
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and when the interest claimed is a reversion or remainder, 
or other future estate or interest (including an executory 
devise (x) ), such right shall be deemed to have first accrued 
when such estate or interest became an estate or interest in 
possession (y) ; and when such right accrues by reason of 
any forfeiture or breach of condition, then such right shall 
be deemed to have first accrued when such forfeiture was 
incurred or condition broken (2), even though a previous 
forfeiture may have been waived (a), and although the 
party entitled, or the person through whom he claims, 
may have been in possession previously to the creation of 
the particular estate ; but if the person entitled to the 
particular estate should not have been in possession when 
the interest determined, no such entry should be made or 
action or suit brought by the person entitled in possession 
but vdthin twelve years after the right should have first 
accrued to the person whose interest should have deter- 
mined, or within six years next after the time when the 
estate of the person entitled in possession should have 
become vested in possession, whichever period should be 
the longer ; and if the right of such person should have 
been barred, persons claiming any subsequent interest in 
remainder will be barred also {b) ; but when the person 
entitled to the particular estate is the person entitled to 
the reversion, time will run against both estates, though 

(x) James y. Salter^ 3 Bing. 554. WeLs. 517. 

(y) Doe Y. Edmunds, 6 Mee. & (a) 3 & 4 Will. 4, 0. 27, 8. 4. 

Wels. 295 ; Duke of Leeds y. Earl {b) 37 & 38 Yiot. 0. 57, s. 2 ; and 

qf Amherst, 2 Fh. 117. Doe y. Edmunds, 6 Mee. & Wels. 

(c) 3 & 4 Wm. 4, 0. 27, s. 3 ; Doe 295. 
d. Johnson v. JAversedgey 11 Mee. & 
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there may be no merger {c)y and a remainderman is not 
boimd to enter for forfeiture until his estate falls into 
possession (rf). The terms forfeiture and breach of con- 
dition in the sections 4 and 5 of the first-mentioned act {e)y 
the latter of which sections has been repealed by the last- 
mentioned act (/), are to be read in the largest sense, and 
extend to forfeitures which operate to accelerate an estate 
under a conditional limitation,^as well as to forfeitures of 
which the heir-at-law only can take advantage {g). 

As against an administrator time will run from the 
death of the intestate (h). 

The right of a person entitled, subject to a tenancy at 
will, will be deemed to have accrued either at the deter- 
mination of such tenancy or at the expiration of one year 
next after the commencement of such tenancy, at which 
time the tenancy will be deemed to have determined ; but 
no mortgagee or cestui que trust is to be deemed to be a 
tenant at will (e). 

The right of a person entitled subject to a tenancy from 
year to year or other period, without any lease in writing, 
will be deemed to have accrued on the determination of 
the first of such years or other periods, or at the last 
receipt of rent (y). 

Where rent, by virtue of a lease in writing, amounting 

{e) JDoeT. MouUdaU, 16 M. &W. (A) 3 & 4 Will. 4, o. 27, s. 6; 

689. In re WilliamSy 34 0. D. 558. 

(rf) Sugd. V. & P. 480. (t) 3 & 4 WiU. 4, c. 27, s.1\Doe 

(e) 3 & 4 Will. 4, o. 27. v. Thompson, 6 Ad. & E. 721 ; Doe 

If) 37 & 38 Vict. c. 57, s. 9. v. Roehy 4 Mann. & G. 30 ; Day v. 

ijSl) Aatley v. Earl of Essex, L. B., Day, 19 W. R. 1017. 

18 Eq. 290. (j) 3 & 4 WiU. 4, c. 27, s. 8 ; and 

see Doe v. Benham, 7 Q. B. 976. 
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to twenty shillings per annum or upwards, shall be re- 
served, and such rent shall have been received by some 
person wrongfully claiming, the right of the person 
entitled to such land or rent, or of the person through 
whom he claims, will accrue at the time when the rent was 
first wrongfully received, and will not be deemed to have 
accrued on the determination of the lease ; but there must 
be actual receipt of rent by a wrongful claimant (k) ; and 
receipt of rent through an agent, although the agent may 
be the person really entitled to the estate, will give the 
principal a possessory title (/). No person will be deemed 
to have been in possession by reason of having made an 
entry (m) ; nor will a right be preserved by continual 
claim being made upon or near such land (n) ; neither will 
possession of the entirety by one of several coparceners, 
tenants in common or joint tenants be deemed the posses- 
sion of the person entitled {o) ; nor will the possession of 
the younger brother or other relation of the heir be deemed 
the possession of such heir (p). 

Acknowledgment in writing, signed by the person in 
possession or receipt of the rent, of the title of the person 
entitled is equivalent to possession or receipt by such last- 
mentioned person (g), and time wiU run from such acknow- 
ledgment (r). 

Should the person entitled to bring an action or suit, 

(A?) 8 & 4 Wm. 4, 0. 27, s. 9; (n) lb. b. 11. 

Chadtviek y. Broadwood, 3 Beav. (0) lb. s. 12. 

308 ; bnt see Ex parte Wood, 4 Yo. \p) lb. s. 13. 

& OoL 466. {q) lb. B. 14. 

(/) Williams v. Pott, L. R., 12 (r) Burroughs v. IPCreight, 1 J. 

£q. 149. & L. 290. 

(m) 3 & 4 Will. 4, 0. 27, B. 10. 
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when suoh right first accrued, be under disability to sue by 
reason of infancy, coverture, idiocy, lunacy, or unsound- 
ness of mind, six years are allowed from the time when, 
such person shall have ceased to be under disability or 
shall have died, notwithstanding the period of twelve 
years or six years, as the case may be, allowed may have 
expired (s) ; but no time is to be allowed by reason of the 
absence beyond seas of the person entitled {t) ; and no 
action shall be brought beyond thirty years after the right 
has accrued (i*), and no further time will be allowed for a 
succession of disabilities («?). 

When the right to an estate in possession is barred, the 
right of the person entitled thereto, and all persons claim-' 
ing under him, to any future estate is also barred, unless 
the land or rent is in the meantime recovered by some 
person claiming in right of some intermediate estate {w). 

The right to bring a suit in equity for the recovery 
of land or rent is limited to the period within which a dis- 
tress might have been made or action brought to recover 
the same at law (x). 

In the case of express trusts, time will not run in favour 
of the trustee against the cestuis que trustent until there 
has been a conveyance by the trustee to a purchaser for 
value, and then only as against such purchaser {y). Thifi^ 
section (twenty-fifth) must be construed as extending, in 
certain cases, the limit of time allowed by the preceding 

(») 37 & 38 Vict. 0. 67, s. 3. s. 9. 

(0 lb, s. 4. («?) 3 & 4 Wm. 4, 0. 27, s. 20. 

- (w) lb. s. 6. \x) lb. 8. 24. 

\v) 3 & 4 Will. 4, o. 27, a. 18, as (j^) i3. s. 25. 

amended by 37 & 38 Vict. c. 57, 



■r p" m =•- — 
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eectioiiy but not as In any way restricting it, so that time 
will not ran against an equitable remainderman nntU his 
right to possession accrues (z). As between the cestuis qtte 
trmtent and third persons, it is usually considered that if 
the rights of the trustees are barred, the cestuis que trmtent 
are barred also (a) ; but this proposition seems open to 
doubt where the third party takes possession with notice of 
the trust {b). 

Section 26, which has received a very strict interpreta- 
tion, deals with Concealed Fraud, In order to take a case 
out of the statute on the ground of concealed fraud, the 
person bringing the action must show that he, or some 
person through whom he claims, has been by such fraud 
deprived of the land which he seeks to recover, and that 
the fraud could not with reasonable diligence have been 
known or discovered more than the statutory period before 
the action (c). 

A bond fide purchaser for valuable consideration who^ 
has not assisted in the commission of such fraud, and who^ 
at the time of making the purchase had no notice thereof, . 
will not be affected {d) ; though this saving will not 
extend to a purchaser for value who contracted through an. 
agent who was aware of the fraud, though the purchaser 
personally had no knowledge thereof (c). 

When a mortgagee has obtained possession or receipt of 



(«) Thompstm v. Simpson, 1 Dru. {c) Lawrence v. Norreys, 15 A. G« 

& War. 459. 210. 

(a) Boiling v. BoUay, 31 W. (^ 3 & 4 Will. 4, c. 27, s. 26. 

R. 9. (<?) Yarn v. Yam, L. B., 8 Oh. 

(*) Scott V. Scott, L.R., 8 H. L. 0. 383. 
at pp. 1082, 1085. 

d5 



58 



INCIDENTS OF TITLE. [CH. 11. § 8. 



the profits of the land oomprised in his mortgage, the right 
of the mortgagor to redeem will be barred at the end of 
twelve years from such possession or receipt being taken, 
or next after a written acknowledgment of the title or 
right to redeem of the mortgagoir shall have been given to 
him or his agent signed by the mortgagee (/). 

A spiritual or eleemosynary corporation is not to re- 
cover any land or rent but within two successive incum- 
bencies, and six years or sixty years, whichever be the 
longer period, from the time when the right accrued {g). 

The time for bringing an action or suit to enforce a 
right of presentation to a benefice is restricted to three 
successive adverse inoimibencies; or sixty years, which- 
ever is the longer period (A), reckoning therein incum- 
bencies which have lapsed; but incumbency in conse- 
quence of promotion to a bishopric will be deemed a 
continuation of the incumbency of the clerk made 
bishop {i)y and a claim in remainder to take effect after 
cm estate tail will be considered as claiming through 
the person entitled to be tenant in tail (j) ; but no action 
or suit can be brought after adverse possession for 100 
years, unless the benefice has been since held on the 
presentation or gift of the person entitled or some person 
through whom he claims (k). 

The determination of the statutory limit will, in every 
case, extinguish the title of the original owner, and does 



(/) 37 & 38 Vict. c. 57, s. 7 
H^yde v. Ballawayy 2 Hare, 528 
Truhck v. Robey^ 12 Sim. 402 
Lttea8 Y. DennisoHf 13 Sim. 584 
Stan^ld V. Hohsm, 16 Beav. 236. 



(^) 3 & 4 WiU. 4, c. 27, B. 29. 
(h) lb, 8. 30. 
(i) lb. s. 31. 
\j) lb. B. 32. 
{k) lb. 8. 33. 
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Xiot merely bax his right of action (/)• Consequentlj an 
acknowledgment, which is subsequent to such extinotioni 
will not restore the old title (m). 

It is not sufficient,, however, that the original owner 
should have discontinued his possession ; but it is neces- 
sary, in order to extinguish his title, that there should 
have been actual eopdmive possession for the statutory period 
by some one else {n). Where there have been a series of 
trespassers, not one of whom has been in possession for 
the statutory period, but who claim through one another^ 
the title of the original owner is barred (p) ; but the effect 
of possession by a number of trespassers who are adverse 
to one another seems open to doubt. 

The receipt of rent is, as against the person paying the 
same, the receipt of the profits within the terms of the 
act {p). 

No action or suit can be brought to recover money 
secured upon land, or any legacy, but within twelve years 
next after a present right {q) to receive the same has 
accrued to some person capable of giving a discharge for 
or release of the same, unless in the meantime some pay- 
ment or acknowledgment in writing shall have been given 
by the person by whom the same shall be payable to the 
person entitled (r). 

(1) 3 & 4 Will. 4, 0. 27, s. 34. {q) I.e,, twelve months after the 

(m) Sanders y. Sanders, 19 C. D, testator's death, see Williams on 

273. Executors, p. 1393. 

(») jiffenci/ Company v. Short, 13 (r) 37 & 38 Vict. o. 57, s. 8. 

A. 0. 793. This section applies to the personal 

(o) Aaher y. Whitheh, L. B., 1 remedy of the mortgagee on the 

Q. B. 1. covenant in the mortgage deed. 

{p) 3 & 4 Wm. 4, c. 27, s. 35. Sutton v. Sutton, 22 0. D. 511. 
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No arrears of dower, nor any damages on aoeonnt thereof , 
can be recovered by action or suit for a longer period than 
six years before the commencement of such action or 
suit (s) ; nor can arrears of interest on a sum of money 
charged on land be recovered but within six years after 
the same became due, or has been acknowledged in writ- 
ing by the person liable to pay the same to the person 
entitled (t) ; and the time for recovering charges and 
arrears of interest will not be enlarged by express trusts 
for raising same (u). 

And when any prior incumbrancer has been in posses- 
sion or receipt of rents or profits of land within one yeax 
before action or suit is brought by a person entitled to a 
subsequent incumbrance thereon, the subsequent mortgagee 
may recover the arrears of interest which became due 
during the whole time the prior incumbrancer was in pos- 
session or receipt, although such time may have exceeded 
the term of six years (v). 

Persons claiming any tithes, legacy or other property 
which might be recovered at law or in equity are 
subjected to the same period of limitation as the right 
to land (w). 

For the provisions of the act affecting the rights of 
tenants in tail and remaindermen, see sect. 8, supra. 



(») 3 & 4 Will. 4, c. 27, 8. 41. MelHsh v. Srookf, 3 Beav. 22 ; 

{t) Faget v. Foley ^ 2 Bing. N. 0. Hodges v. Croydon Canal Company, 

679 ; Barrett y. Birmingham, 1 Flan. 3 Beav. 86 ; HugheB v. Kelly , 3 

& Kel. 556 ; see also 3 & 4 Will. 4, Dm. & War. 482. 

0. 27, 8. 42. (w) 3 & 4 Wm. 4, o. 27, ss. 43, 

(«) 37 & 38 Vict. c. 57, s. 10. 44 ; Dean of Ely y. ^/m, 2 De Qt^ 

\v) 3 & 4 WiU. 4, c. 27, s. 42 ; M. & a. 459. 
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' The act may be shortly summarized by saying that the 
time of procedure for the recovery of real estate is limited 
to twelve years, with a saving of six years for the disabili-" 
ties mentioned in the act; but the entire period not to 
exceed thirty years, even if the six years have not expired, 
no time to be allowed for absence beyond seas, and barring 
the tenant in tail will operate to exclude those whom he 
might have barred. 

Notwithstanding the Statutes of Limitation, it has been 
held that a purchaser was entitled to a sixty years' title (x) ; 
and this doctrine, as modified by the Vendor and Purchaser 
Act, 1874, will still hold good, the period, however, being 
reduced to forty years instead of sixty. 

The several lengths of uninterrupted enjoyment which 
will confer a title in respect of rights of common, ways and 
watercourses, and the use of lights and other easements, are 
regulated by the Prescription Act. 

The Prescription Act provides that no claim to any 
right of common or other profit to be taken and enjoyed 
upon any land, except as in the act provided, and except 
tithes, rent and services, shall be defeated after thirty 
years' enjoyment by showing that profit or benefit was 
taken or enjoyed at any time prior to such period of 
thirty years; and when such right or profit shall have 
been enjoyed for sixty years, such right shall be deemed 
absolute and indefeasible, unless taken and enjoyed by 
some consent or agreement in writing (y). 

No claim to anyway or other easement, or to any water- 
course, or to the use of any water to be enjoyed over or 

(x) Cooper t. Stnery, 1 Phil. 388* (y) 2 & 3 Will. 4, o. 71, B. 1. 
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from any land, shall be defeated after twenty years' enjoy- 
ment by showing the commencement prior to such period 
of twenty years, and when the same shall have beeii 
enjoyed for forty years, the right shall be deemed abso- 
lute and indefeasible, unless taken and enjoyed by some 
consent or agreement in writing (z). 

When the access and use of light to and for any 
dwelling-house, workshop or other building shall have 
been actually enj^oyed therewith for the full period of 
twenty years without interruption, the right thereto shall 
be deemed absolute and indefeasible, unless shown to have 
been enjoyed by consent or agreement in writing (a). And 
it is not necessary that such building should have been 
occupied, or indeed fit for occupation, to entitle the owner 
to maiDtain an action for the obstruction of its lights {b) ; 
but a right to access of light to a house cannot be acquired 
under this section by the lapse of time during which 
the owner of the house or his occupying tenant is 
also the occupier of the land over which the right would 
extend (c). 

The Prescription Act does not apply to access of air (d). 
A right to have air come over a neighbour's land in a 
particular channel^ to a particular placcy may be established 
by immemorial user {e) ; but in the absence of an actual 



{z) 2 & 3 Wm. 4, c. 71, 8. 2 
Ticlcle V. Brown, 4 A. & E. 369 
Zawson v. Langley, 4 A. & E. 890 



(1893) 3 Cli. 48. 

{J>) Constance v. Zegih, L. R., 4 
Ex. 126. 



Farker v. Mitchell, 11 A. & E. 788. (c) Lady man v. Ghrave, 6 Ch. 763. 

(«) 2 & 3 Will. 4, c. 71, s. 3 ; but \d) Webb v. Bird, 10 0. B., N. S. 

this seotion does not bind the 268. 

Crown : Ferry v. Eamee, (1891) 1 {e) Bass v. Gregory, 25 Q. B. D. 

Ch. 658; JFheaton v. Maple ^* Co., 481. 
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tK>ntraoty no one can claim a right to have a general current 
of air over his neighbour's property kept nninterrupted (/); 

Each of the before-mentioned periods are to be deemed 
to be the period n^xt before some suit or action wherein 
the claim, to which such period may relate, shall be 
brought in question, and no act shall be deemed an 
interruption within the meaning of the act unless the 
same shall be acquiesced in for one year after the party 
interrupted shall have notice thereof {g) ; but in order 
to negative such acquiescence, it is not necessary that 
the person interrupted should have taken any active steps 
to remove the obstruction, but it wiU be sufficient if he 
has in a reasonable manner communicated to the party 
causing the interruption that he does not acquiesce in 
it {h). 

No presumption will be allowed in support of any claim 
upon proof of the exercise or enjoyment of the right or 
matter claimed for any less period than such period 
mentioned in the act as might be applicable to the case 
and nature of the claim {i) ; and the time during which 
any person, otherwise capable of resisting any claim, shall 
have been under disability shall be excluded in the com- 
putation of the periods before mentioned (J). 

When land or water, upon or over which such way or 
watercourse shall have been enjoyed or derived, shall be 



(/) Chmty V. Acklandf (1895) 2 {h) Glover v. Colemcm, L. R., 10 

Oh. 389. C. P. 108 ; see also Smith v. Smith, 

(^) 2 & 3 WiU. 4, 0. 71, s. 4 ; L. R., 20 Eq. 500. 
JRiehards v. i?Vy, 7 Ad. & E. 698 ; (i) 2 & 3 WiU. 4, o. 71, s. 6. 

Farker v. Mitchell^ 11 Ad. & E. {j) lb, s. 7. 

788. 
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held for any term exceeding three years from the granting 
thereof, the time of enjoyment during such term shall be 
excluded in the computation of the period of forty years, 
in case the claim shall within three years after the deter- 
mination of such term be resisted by any person entitled to 
any reversion expectant on the determination thereof (k). 

The act 2 & 3 WiU. 4, c. 100, limits the time of pro- 
cedure in the case of moduses and exemptions from tithes. 



Section 9. 
Settlement. 

Settlement is another incident of title to which reference 
should be made. 

Persons who are competent to sell their property are 
competent to settle it(/), and further than this, infants, 
though not able to sell their property, can^ imder certain 
circumstances, make a valid settlement of it ; for it is pro- 
vided by the Infants Settlement Act, 1855 (w), that every 
infant not under twenty if a male, and not under seven- 
teen if a female, may make a binding settlement on his or 
her marriage, with the sanction of the Court of Chancery ; 
though should a disentailing assurance have been executed 
by an infant tenant in tail under the provisions of the act, 
and the infant should afterwards die under age, the dis- 
entailing assurance would thereupon become void (n). 



{k) 2 & 3 Wm. 4, c. 71, s. 8. 
{I) Atherley on Set. 11* 
{m) 18 & 19 Vict. 0. 43. 



(«) lb, s. 2 ; In re Scott, (1891) 1 
Gh. 298. 
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A settlement made by a male infant, or a settlement of 
real property by a female infant, if not confirmed by the 
court, is voidable on the infant coming of age; but re- 
pudiation must be made within a reasonable time {o). 
Before the Married Women's Property Act, 1882, the 
settlement of personalty by a female infant on her mar- 
riage was regarded as a limitation by her husband of his 
marital rights, and was therefore binding (j?); and by 
a strained construction put upon section 19 of that Act 
this has been held to be stiU the law {q). 

Marriage is a valuable consideration, and a settlement 
made previously to and in consideration of marriage will, 
so far as concerns the interests of those whose claims are 
within the marriage consideration (viz., the husband and 
wife and their issue), be supported against both purchasers' 
and creditors ; and a settlement though made after mar- 
riage, if made in accordance with articles executed pre- 
viously to marriage, or if made of property impressed with 
an executory trust existing before marriage, will in like 
manner be effectual r so also will a settlement made after 
marriage if made for any valuable consideration other than 
marriage, such as the payment of a portion ; the giving 
up of an interest in the settlor's estate, or the Uke, if of 
sufficient amount (r) ; a covenant to indemnify the settlor 
against charges on the estate settled (s) ; or the advance 



(o) .E^iir^Y. (7aW^,(1893)A.G. (r) Atherlej, 151; Teasdale v. 

360. BraithwaiU, 5 Oh. D. 630. 

(p) Simson v. Jones, 2 B. & My. («) Toumend y. Toker, L. B., 1 

366. Ch. 446 ; Friee v. JenkinSj 6 Oh. D. 

(q) Stevens v. 2yev&r-0arriekf 619. 
(1893) 2 Ch. 307. 
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of a sum of money to pay outstanding charges on the pro- 
perty (t). The making of a settlement in consideration of 
marriage, however, is, by the Bankruptcy Act, 1883, de- 
clared fraudulent in case the settlor is not at the time of 
the making thereof able to pay his debts without the aid 
of the property comprised therein ; and if the settlor should 
become bankrupt, or compounds with his creditors, and it 
appears to the court that such settlement was made to 
defeat or delay creditors, or was unjustifiable, having 
regard to the settlor's affairs, his discharge may be sus- 
pended or refused, or the court may refuse to approve a 
composition or arrangement. These provisions, however, 
do not appear to render the settlement itself void or void- 
able. A settlement, however, not made for a valuable 
consideration is a voluntary settlement, and as such is liable 
to be defeated by creditors or bond fide purchasers for 
valuable consideration in certain events presently referred 
to ; and trusts in a settlement made in contemplation of 
marriage in favour of the children of a future marriage or 
of collaterals are purely voluntary (w). 

As to Settlements liable to be defeated by the Creditors 

of the Settlor. 

Bj stat. 13 Eliz. c. 5, the gift or alienation of any lands, 
tenements, or hereditaments, goods and chattels, made for 
delaying, hindering, or defrauding creditors, is made void 
as against such creditors unless made upon good considera- 
tion and bond fide to a person not having at the time notice 
of such fraud. 

(0 Bayspoole v. Collins^ L. B., {u) TToUaaton v. Tribe, L. B., 9 

Gh. 228. £q. 44. 
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^e term ^^ good oonsideratLon " in the statute means 
Taluable, such as money or marriage, and does not include 
a meritorious oonsideration, as for love and afiection (v). 

A bond fide purchaser of any interest under the deed 
impeached is protected, whether such interest be legal or 
equitable {w). 

The mere circumstance of a settlement being a voluntary 
one will not, except in cases coming within section 47 of 
the Bankruptcy Act, 1883 (a;), render it void under the 
statute, if its object be not to defeat or delay creditors ; 
but it is doubtful whether it is necessary to prove an 
actual intent to defeat creditors, if the circumstances were 
such when the settlement was executed that it must 
have that effect {y). A power of revocation reserved to 
the settlor by a settlement may be exercised by his trustee 
in bankruptcy (2). A settlement to all appearance volun- 
tary may be proved by extrinsic evidence to have been 
made for a valuable consideration (a). 

The Bankruptcy Act, 1883, provides that a voluntary 
settlement shall, if the settlor becomes bankrupt within 
two years from the date of the settlement, be void as 
against the trustee of the bankrupt, and shall, if he become 
bankrupt within ten years after the date of such settle- 
ment, be void as against such trustee, imless the parties 
daiming under it can prove that the settlor was, at the 
time of making the settlement, able to pay all his debts 

(t;) CopiB V. Middleton, 2 Mad. £x parte Mercer, 17 Q. B. D. 290 ; 

430. Godfrey v. Faole, 13 A. 0. at p. 603. 

{w) Sdlifax Joint Stock Banking {z) 46 k 47 Yiot. 0. 62, 8. 44, 

Company Y.OledhiU, (1891)1 Oh. 31. 8ub-B. 2. 

(x) 46 & 47 Vict. 0. 62. (a) Fott ▼. TodhmUry 2 OoU. 

iy) Freeman ▼. Fope, 6 Oh. 638 ; 276. 
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without the aid of the property comprised in such settle- 
ment. It is still a moot point whether the word void used 
in this section should be construed as voidable^ so as to 
protect a hon& fide purchaser for value from the donee or 
trustees of the settlement prior to the bankruptcy (J). 

It must be borne in mind that, if the settlor is dead, a 
settlement cannot be upset in administration proceedings 
under section 125 of the Bankruptcy Act {c). 

As to Settlements which are void against bond fide 

Purchasers for Valtie. 

The 27th Eliz. c. 4, which does not apply to purely 
personal property, though it extends to chattels real (</), 
provides that conveyances of any estate in lands, tene- 
ments, or other hereditaments made with the intent to 
defraud purchasers, and conveyances of such estate made 
with any clause of revocation at the will of the grantor, 
are void against subsequent purchasers for value. By a 
strained construction of this statute it was held, prior to 
the 29th June, 1893, that all voluntary conveyances were 
fraudulent as void as against subsequent purchasers for 
value from the settlor. Thus a voluntary settlor could 
defeat a settlement of real property by a subsequent sale, 
or could defeat it pro tanto by a mortgage, whether legal 
or equitable, and it made no difference that the purchaser 
or mortgagee had notice of the settlement (e). 

With regard to leaseholds^ however, it was held, in Price 

(b) Briggs ▼. I^neer, (1891) 2 Ch. (rf) Co. Litt. 3 b. 

127 ; In re Brail, (1893) 2 Q. B. {e) See Ellison v. Ellison, "Wh. & 

381* T. L. C, vol. 1, and notes thereto. 

(e) In re Gould, 19 Q. B. D. 93. 
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V. Jenkins (/), that the liability to pay rent and perform 
covenants undertaken by the assignee was sufficient con- 
sideration to prevent the settlor from availing himself of 
the provisions of 27 Eliz. c. 4, although it is insufficient to 
support a settlement in case of bankruptcy. Moreover, it 
was held, in Prodger v. Langham {g), that if the trustees of 
a volimtary settlement sold the property to a purchaser 
for value, the settlement was confirmed, and could not 
subsequently be overridden by the settlor. It should also 
be remembered that a settlement could not be defeated 
under the act after the death of the settlor. 

By the Voluntary Conveyances Act, 1893 (h), it is 
enacted that voluntary conveyances, if made bond fide^ 
shall not be defeated under the provisions of 27 Eliz. c. 4. 
By section 2 an exception is made with regard to sales by 
voluntary settlors prior to the 29th June, 1893. If, how- 
ever, the title deeds are in the hands of the voluntary 
donee, and he is in possession of the property, it is sub- 
mitted that a purchaser, prior to the Voluntary Con- 
veyances Act, who has lain by ever since that time would 
be barred by his laches (e). 

A voluntary settlement, to be effectual, should be 
complete, and should not rest in contract, for an agree- 
ment to do an act when called upon, if simply voluntary, 
cannot be enforced (/), unless the relation of trustee and 
cestui que trmt be created {k) ; and a mere declaration 

(/) 6 0. D. 619. (j) Pownall v. Anderson, 2 Jur., 

{^) 1 Sid. 133. N. S. 857 ; Antrohus v. Smithy 12 

(A) 66 & 57 Vict. c. 21. Ves. 39. 

(i) Noyes v. Patterson, (1894) 3 (k) Kekewich v. Manning, 1 De 

Ch. 270. G., M. & G. 188. 
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of trust by the settlor, if complete, -will be sufficient to 
create such relation (l). It was, however, held in one case, 
which has since been doubted (m), that a covenant by a 
widow on her second marriage to settle property for the 
benefit of her children by a former marriage, if made 
pursuant to an agreement between her and her intended 
husband, will be enforced at the suit of the children (n). 

It is now well settled that a voluntary deed, purporting 
to be a complete transfer of property, but not effectual as 
such, will not be construed as a declaration of trust so 
as to be binding in equity (o). So, too, if the document 
purporting to be the deed of gift is of an incomplete 
testamentary character, it will not amount to a valid 
declaration of trust (p), and a settlor or his representa- 
tives cannot be compelled imder the volimtary settlement 
to do any further act to render it binding (q) ; though it 
has been held, in a case in which the voluntary deed con- 
tained a covenant for further assurance, and the estate of 
the settlor was administered in the Court of Chancery 
after his death, the volunteer was entitled to damages out 
of the estate for breach of the covenant (r). 

(I) Ex parte Pye, 18 Ves. 150. {p) Warrener v. Mogers, L. R., 

(w) See Att.-Gen, v. Jacohs' 16 Eq. 340. 

Smith, (1895) 2 Q. B. 349. {q) Denning ▼. Ware, 22 Beav. 

(») Qale V. GaUy 6 Ch. D. 144. 184 ; Seartley v. Nichohon, L. R., 

(o) Richards v. Delbridge, 18 Eq. 19 Eq. 233. 

11 ; Lewin on Trusts, p. 73. (r) Cox v. Barnard, 8 Hare, 310. 
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Chapter III, 

EVIDENCE OF TITLE. 

Having considered the incidents likely to suggest them- 
selves upon an investigation of title, we have now to 
ascertain the necessary evidence to be adduced in support 
thereof. Intestacy is sufficiently proved by production of 
the letters of administration. 

A tvill may now be evidenced, with reference to both 
real and personal property, by production of the probate, 
or an official copy {a). Previously to the act amending 
the law relating to probates and letters of administration, 
probate of a will, though usually accepted as sufficient 
evidence, was, in strictness, inadmissible ip) ; primary 
evidence is the will itself, which, so far as it affects real 
estate, need not be proved. 

Identity of parcels, if not sufficiently apparent from the 
plans and descriptions contained in the abstracted deeds, 
must be proved by a statutory declaration of an old 
inhabitant. 

Abstracted deeds are usually proved by production of 
the originals. When it becomes necessary to prove them 
in the course of any judicial proceeding, they are proved 
by one of the attesting witnesses (c), unless such deeds are 
thirty years old and come from the proper custody, when 

(a) 20 & 21 Viot. o. 77, s. 64. (c) Bat see Gommon Law Pro- 

(b) 4 Jarm. Con. by S. 178. oedure Act, 17 & 18 Viot. o. 126 

8. 26. 



72 EVIDENCE OF TITLE. [CH. in. 

the observance of all due formalities on their execution 
will be assumed without further proof. Documents are 
said io be in proper custody if they are in possession of 
the person with whom they would naturally be, and if 
any custody is proved to have had a legitimate origin, or 
the circumstances of the case render such an origin prob- 
able, it will not be considered improper {d). The stamps 
should be examined, and it should be seen that all neces- 
sary parties have executed and that their signatures are 
attested ; and as to deeds executed before the Conveyancing 
and Law of Property Act, 1881, if a money payment be 
the consideration, or form p&jt of the consideration for 
their execution, a receipt should be indorsed upon or 
accompany the deed, the signature whereof should also be 
attested ; but as to deeds executed after the commencement 
of the act, i.e., the 1st January, 1882, it is provided, by 
sect. 55, that a receipt in the body of the deed will be 
sufficient evidence of payment unless the purchaser has 
notice that the consideration money has not in fact been 
paid. 

Where a document bears a date, it will be presumed to 
have been executed on the day of such date, and if more 
deeds of a series than one bear date on the same day they 
will be presumed to have been executed in the order neces- 
sary to effect the object intended to be attained (e) ; and 
where a document purporting to be a deed appears to have 
been signed and attested, it will be presumed to have been 
sealed and delivered, although no impress of a seal may 
appear (/). 

(rf) Best on Ev. s. 220. (/) Sail v. Bainbridge, 12 Q. B. 

\e) lb, 8. 403. 699. 
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Alterations and interlineations appearing in a deed are^ 
in the absence of evidence to the contrary, presumed to 
have been made before the deed was executed (g) ; though 
it is the reverse with regard to alterations and interlinea- 
tions in wills (A). 

 Where a deed has been lost or destroyed, and the loss 
or destruction can be proved, secondary evidence of its 
contents may be given, accompanied by proof of the due 
execution of the deed (^). 

The recital of a deed is evidence of its existence 
as against the parties executing the deed in which 
it is recited and those claiming under them, but not 
of its contents, unless its loss or destruction be 
proved (>fc). 

Surrender and admittance to copyhold land must be 
proved by examined copies of the court roll. 

Should a deed be executed by atfomet/y the -power 
should be produced. The same rule applies to the sur- 
render of copyholds by attorney, but not, of course, to an 
admission. If the instrument creating the power was 
executed before the 1st January, 1883, evidence must be 
furnished that the donor was alive, and was not a bank- 
rupt at the time of its being acted on (/). A trustee, 
executor, or administrator making a payment or doing 
an act bond fide under a power of attorney would not 



(y) J>oe T. CaUmore, 16 Q. B. Waldy v. Grayy 20 Eq. 238. 

746. {k) Burton's Oomp. 478. 

(A) Simmons ▼. Budall, 1 Sim., (l) Me Oriental Bank, 28 0. D. 

N. S. 136. 640; Billing o?i Attoriieys, Sr^ 

(i) Bryant t. Bmh^ 4 Buss. 1 ; ed. p. 121, 



S. 



% 



74 BIVIDENCE OF TITLE. [CH. HT; 

have been liable for the moneys paid or the act done if 
the constituent were dead or had avoided the power, if at 
the time the power was exercised such trustee, executor, or 
administrator was not aware of the death of the constituent 
or the avoidance by him of the power (m) ; and the Con* 
veyancing and Law of Property Act, 1881, sect. 47, pro- 
vides that after the 1st of January, 1882, any person 
making or doing any payment or act, in good faith, in 
pursuance of a power of attorney, shall not be liable in 
respect of the payment or act by reason that before the 
payment or act the donor of the power had died or become 
limatic, of unsound mind, or bankrupt, or had revoked 
the power, if the fact of death, lunacy, unsoundness of 
mind, bankruptcy, or revocation was not at the time of 
the payment or act known to the person making or doing 
the same. 

This section seems to enable an attorney to give a valid 
discharge for the purchase-money to a purchaser without 
notice, but it does not enable him to pass the legal estate. 

Powers of attorney executed since the 1st January, 1883, 
are valid and effectual in favour of a purchaser if they are 
either given for valuable consideration and expressed to be 
irrevocable, or, although not given for valuable considera- 
tion, are expressed to be irrevocable for a fixed term not 
exceeding one year, unless the power has been revoked by 
the donor with the concurrence of the donee (w). 

Sect. 48 of the Conveyancing Act, 1881, provides for 
the deposit of original instruments creating powers of 



(fw) Trustee Act, 1893, s. 23. («) Conveyancing Act, 1882, 

SB. 8 and 9. 
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attorney in the Central OflSce of the Supreme Court of 
Judicature, upon their execution being verified by affidavit, 
statutory declaration, or other sufficient evidence, and for 
the inspection and furnishing of office copies thereof. 

Enrolled deeds may be evidenced by production of certif 
fied copies of the originals, if such originals are not in the 
possession of the vendor ; but if in the possession of the 
vendor, the originals should be produced. The fact of 
enrolment is proved by the indorsed certificate (o). 

Fines are proved by the production of the chirograph, 
or an exemplification under the seal of the court, or an 
examined copy proved by the oath of the examiner (jt?). 
A recovery is proved by an exemplification or a copy 
examined with the roll {q). 

The facts of hirth and marriage can be proved by certi- 
fied extracts from the parochial registers, or from the 
general register established by 6 & 7 Will, 4, c. 86. 
Death is sufficiently evidenced by the probate of the will, 
or letters of administration of the deceased. It may also 
be proved in the same manner as birth and marriage, or 
by certified copies from the burial registers established by 
the Burial Act, 1853 (r). 

When a title depends on a claim by descent, the pedigree 
must be proved by certificates of birth, marriage, and death 
of persons through whom the claim is traced, and who, if 
living, would have been entitled, and by the wills and 
grants of administration of persons whose devisees would 



(o) 12 & 13 Viot. 0. 109, 8. 18. (q) Burton's Comp. 490. 

\p) Burton's Oomp. 487. (r) 16 & 17 Vict. o. 134, s. 8. 

£2 
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have been entitled before the heir, to show that these 
persons left no such devisees. In the absence of sufficient 
evidence of this nature, it must be completed by extracts 
from deeds or wills of relations, and extracts from parish 
books, family bibles, old books and papers, inscriptions on 
tombstones, or declarations of competent persons (t) ; and 
proof of failure of issue must be shown to verify a pedigree 
where prior estates are alleged not to have vested for 
default of such issue (t). 

Seisin *may be presumed from facts tending to show that 
the ancestor or testator appeared to be the owner, such as 
by production of leases granted by him under which pos- 
session has been taken by the lessee (w), and by grant of 
an annuity by a person in possession, which stated that a 
certain person was the legal owner of the fee (v), or by 
production of receipts for rent given to persons proved to 
have been in the occupation of the premises, or by the 
declaration of such occupiers, that they held of the party 
whose possession is sought to be proved ; but occupation, 
although sufficient to raise a presumption of title in eject- 
ment, does not have that effect as between vendor and 
purchaser (w) ; and when a person seised or entitled has 
died intestate, letters of administration in proof thereof 
should be produced. 

The Vendor and Purchaser Act, 1874 (a?), provides that 



(0 Prid. Con, tit. "Abstract;" («;) Doe v. Coulthred, 7 Ad. & El^ 

see also Sowarih y. Smithy 6 Sim. 235. 
171. {w) Doe V. Penfoldy 8 Car. & P. 

(«) Clarkson v. Wbodhouse, 6 T. 536 ; see also 13 Ves. 122. 
R. 412 ; Weleome y. Upton, 6 M. & (x) 37 & 38 Vict. c. 78, s. 2, 

W. 636. r. 2. 
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recitalsy statements and desoriptions of facts, matters and' 
parties contained in deeds, instruments, acts of parliament) 
or statutory declarations twenty years old at the date of a 
contract should, unless and except so far as they should be 
proved to be inaccurate, be taken to be suflScient evidence, 
of the truth of such facts, matters and descriptions. So 
that recital of seisin of a particular person in a deed twenty 
years old, in the absence of proof to the contrary, would 
be evidence thereof; and it is a very common practice to 
introduce such recitals in conveyances and mortgages with: 
that view. And the Conveyancing Act, 1881, s. 3, 
sub-s. 3, provides that it shall be assumed, unless the 
contrary appears, that recitals, contained in abstracted" 
instruments, of any deed, will or other document, forming 
part of a title prior to the time prescribed by law or 
stipulated for the commencement of title are correct, and 
give all material contents of the deed, will or other docu-> 
ment so recited, and that every document so recited was 
duly executed by all necessary parties, and perfected if and 
as required by fine, recovery, acknowledgment, inrolment 
or otherwise. > 

A Queen's printers' copy of an act of parliament should 
be produced for evidencing title derived under such a 
document; and the 8 & 9 Vict. c. 113, s. 3, renders it 
xmnecessary to prove that the copy so produced was printed 
by the Queen's printers. i 

By the Documentary Evidence Act, 1882 (y), a copy of 
an act purporting to issue out of her Majesty's Stationery; 
Office is equally admissible. Private acts, not printed 

(!/) 45 & 46 Vict. o. 10, b. 2. ; 
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by the Queen's printers, must be proved by examined 
copies. 

Upon a sale of copyholds^ the title is proved and the 
abstract verified by production of copies of the court rolls 
signed by the steward. 

On the sale of leasehold property, the purchaser is 
bound to assume that the lease has been duly granted, 
unless the contrary appears (2).. Leaseholds which have 
been specifically bequeathed vest in the legatee absolutely 
upon the assent of the executor (a). If the legatee is 
selling, evidence must be furnished that the executor has 
assented to the bequest {h) ; but if the executor is selling 
to pay debts, the purchaser may assume that there has 
been no assent unless the legatee is in possession {c). 
The receipt for the last payment due for rent under the 
lease before the date of actual completion must be pro- 
duced by the vendor as evidence that the covenants in the 
lease have been duly performed. In this connection it 
may be mentioned that the courts of equity, tmder their 
original jurisdiction, have always relieved agaijost forfeiture 
of a lease for non-payment of rent, and in cases of breach 
of covenant due to fraud, accident or mistake, but not if 
the breach is due to mere f orgetfulness on the part of the 
lessee (d). It is provided by the Conveyancing Act, 1881, 
s. 14, sub-s. 1, that a right of re-entry or forfeiture under 
any stipulation in a lease, for a breach of covenant or con- 

(2;) Conyeyanoing Act, 1881, s. 3, Cole v. Milesy 10 Hare, 179 ; Fenton 

Bnb-ss. 4 and 5.- ▼. Clegg, 9 Ex. 680. 

(a) Austin v. JBeddoe, (1893) W. {e) Venn and Lenz^a Contract^ 

St. 78 ; In re CuJverhoute, (1896) (1894) 2 Ch. 102. 
2 Ch. 251. (rf) Barrow v. Isaaea ^ Sons, (1891) 

{b) As to eyidenoe of assent, see 1 Q. B. 417. 
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dition, shall not be enforceable until the lessor serves ou 
the lessee a notice specifying the breach complained of, 
and, if the breach is capable of remedy, requiring the 
lessee to remedy the same, and in any case requiring thie 
lessee to make compensation in money for the breach, pjid 
the lessee fails within a reasonable time thereafter to 
remedy it, if it is capable of remedy, and to make reason- 
able compensation in money, to the satisfaction of the 
lessor for the breach. By sub-s. 2 of the same section, 
the court has a statutory power to give reUef to the lessee, 
"having regard to the proceedings and conduct of the 
parties under the foregoing provisions of this section, and 
to all other circumstances." But these provisions do not 
extend to a covenant or condition against assigning, under- 
lettiQg or parting with the possession or disposing of the 
land leased ; or to a condition for forfeiture on the bank- 
ruptcy of the lessee, or on the taking in execution of the 
lessee's interest where a year has expired from the date of 
the bankruptcy or taking in execution, and the lessee's 
interest has not been sold (e). 

We have seen that, under the Wills Act (/), an ap^ 
pointment hy will executed according to the formalities 
prescribed by the act, so far as respects the execution and 
attestation thereof, is a valid execution of the power, not- 
withstanding the observance of other formalities may have 
been required by the document creating the power ; and 
by Lord St. Leonards' Act (^), a deed executed thereaiter 
in the presence of two or more witnesses in the manner 
in which deeds are usually executed and attested, shall, 

{e) 0. A. 1881, 8. 14, sub-s. 6; (/) 1 Vict. o. 26. 

C. A. 1892, s. 2, sub-s. 2. ' (^) 22 & 23 Vict. o. 35, s. 12. 
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SO far as respects the execution and attestation thereof, 
be a valid execution of a power by deed or instrument 
not testamentary, notwithstanding that such deed or 
instrument may require some other form of execution; 
but with reference to appointments executed prior to 
these acts, it is necessary that the prescribed formalities 
should have been observed. 

The Bankruptcy Act, 1883 (A), provides, that petitions, 
^orders, certificates, deeds and other instruments, or copies 
of them, and affidavits or documents made or used in the 
course of any bankruptcy proceedings, are to be receivable 
in evidence if under the seal of the court, or purporting to 
be signed by any judge having jurisdiction in bank- 
ruptcy {i) ; a copy of the London Grazette containing any 
notice of a receiving order or order of adjudication is 
conclusive evidence of such orders having been duly made 
and of their date (/). "When, therefore, the title depends 
upon bankruptcy, the abstract should be verified accord- 
ingly. Proceedings in insolvency should be verified by 
certified copies of such proceedings (k). 

Where property is sold as free from land tax, the re- 
demption of the land tax should be shown by production, 
of the certificate of the land tax commissioners, or. 
an official extract from the register (/). A few words 
here respecting the land tax may not be out of 
place. 

(A) 46 & 47 Vict. c. 52. c. 116, s. 11; 7 & 8 Vict. c. 96, 

{%) lb, B. 134. ®* 37. Insolvent Court abolished 

0) R. B. 182. ^y 24 & 26 Viot. c. 134. 
,'„.,, . , (0 *2 Geo. 3, 0. 116, a. 38 ; and 

(*) See Insolvent Acts, a & 2 ^ Buohmm y. PoppUton, 4 Jur., 

i Viot. c. 110, 8. 106; 6 & 6 Vict. j^ g ^j^ "^ * 
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Land tax is chargeable under 38 Geo. 3, c. 5, and was/ 
until the statute 38 Greo. 3, c. 60, an annual impost only. ^ 
The last-named act provided for the redemption and pur- ' 
chase of the tax, but land tax purchased thereunder con- ' 
tinned payable to the receiver-general, and was by him 
paid to the purchaser, to whose personal representatives it • 
devolved on his decease. 

This act was repealed by the 42 Geo. 3, c. 116, under 
the provisions of which (as altered by the subsequent acts' 
of 43 Geo. 3, c. 51 ; 45 Geo. 3, c. 77 ; 46 Geo. 3, c. 133 ;' 
50 Geo. 3, c. 58 ; 53 Geo. 3, c. 123 ; 54 Geo. 3, o. 73, and' 
57 Geo. 3, c. 100) the land tax is now redeemable ; the act 
also provides for the purchase of the land tax, extending 
the privilege to persons neither the owners of nor interested' 
in the lands chargeable, upon purchase whereof the lands 
become exonerated from the tax and chargeable vdth a fee 
farm rent in lieu thereof equal to the amount of the land 
tax purchased, which fee farm rent will devolve as real 
estate. 

An act (m) has been passed reducing the price of re- 
demption fixed by the 42 Geo. 3, c. 116, — 17/. 10s. per 
cent., — and by a subsequent act {n) the right to purchase* 
or redeem is restricted to persons having an interest in the- 
property (o) ; but the act provides that upon completion' 
of any redemption after the passing of the act (which 
came into operation on the 20th of August, 1853) the pro-' 
perty shall be wholly freed and exonerated from the land* 
tax and from any yearly rent-charge in respect of the* 
consideration {p) ; but this section of the act has since 



(m) 16 & 17 Vict. c. 74. 


(o) lb, 8. 1.- 




(«) lb. 0. 117. 


' ' Ip) lb, B. 2.' 


- . ) 
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been repealed by another act bo hx only as relates to 
opntraots entered into after the passing of suoh act (g),- 
wbich came into operation on the 29th July, 1856. It 
will thus be seen that transaotions which took place 
between the passing of the last-mentioned acts are un- 
affected by the latter act, and the tax has consequently 
merged. 

When a limited owner redeems the tax out of his own 
pocket, the charge to which he is entitled under the 
42 G-eo* 3, o. 116, is personal estate (r), and without some 
evidence of intention will not merge if he becomes entitled 
to the fee simple (a). 

, An acknowledgment by a married woman may be 
proved by an office copy of the certificate filed in the 
proper office of the Supreme Court of Judicature where an 
index of such acknowledgments is kept (t). 

The diseliarge of a legacy is proved by the release or 
receipt of Ihe legatee, and a discharge of portions by the 
release of the portionists ; but the purchaser should satisfy 
himself that the legatee or portionist was sui juris at the 
time of making suoh release. The cesser of a jointure or 
Annuity must be evidenced by proving the death of the 
jointress or annuitant, and the receipt by his or her legal 
personal representatives for the last payment due. 

Discharges for legacies or other sums charged upon land 
jnust be produced^ notwithstanding twelve years may have 
elapsed since they became payable, as the daims may still 
fiubsist. in consequence of incompetency of the person^ 

{q) 19 & 20 Vict. 0. 80, s. 3. 675. 

(r) Sect. 123. {t) GonyeyaaoSng Act, 1882, 8. 7, 

(«) Trwwr t. Trevor^ 2 Myl. & E, cmb-s. 8» 
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entitled or to intermediate acknowledgment inaj have 
been given (w). 

• Payment of mccession duty and tetnporary estate duty 
must be proved by the receipt of the Inland Bevenue 
Office or certificate of payment {v). But if the succession 
took place more than twelve years ago, the land is dis- 
charged from succession duty as against a purchaser for 
valuable consideration {w), A& between vendor and pur- 
chaser, whore land is sold free from incxunbrances, the 
vendor is liable for unpaid succession duty {x). Payment 
of ESTATE Duxr must be proved by the certificate of 
discharge of the Commissioners of Inland Sevenue, or 
by the receipt of the Inland Bevenue Office {xx), 

A seller cannot himself prove a fact upon which the title 
depends {y)y though in practice a purchaser is frequently 
content to take a statutory declaration by a vendor as 
evidence of facts within his knowledge. 

In the absence of or deficiency in proof of the existence 
or due execution of material instruments, presumption 
that such instruments did exist and were duly executed 
was always admissible as between vendor and purchaser 
if possession had been consistent with the primd facie 
title. And, as a general rule, a purchaser would be 
bound to admit all matters which a judge in a court 
of law would direct the jury to presume, though not 
such matters as would be left to the finding of the 

(f#) 37 & 38 Vict. 0. 67, 8. 8 ; see {w) 62 Vict. 0. 7, s. 12. 

also Cooke v. SoUaUy 2 Sim. & Stu. {^x) JSTtdd and Gibbons' Contraet, 

164. (1893) 1 Ch. 696. 

{V) 16 & 17 Vict. 0. 61, B. 62 ; ^^^j 57 ^ gg Vict. 0. 30, s. 11. 

see also Earl Sowe v. Earl of lAch* , . „, •», « « ■« ,»* 

jm, 2 Oh. 166. ^> ^•*^ ^' ^"' 2 ^^- "• 
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jury. The same rule also would seein to apply to 
matters of faot as between vendor and purchaser, 
(See Mr. Dart's elaborate dissertation on presump- 
tions and the cases there cited, Dart's Vendors and 
Purchasers, tit. " Abstract.") And now, as we have seen 
before, under the Vendor and Purchaser Act, 1874 
(s. 2, sub-s. 2), recitals twenty years old at the date of the 
contract, unless proved to be inaccurate, are to be taken 
as correct ; and under the Conveyancing Act, 1881 (s. 3, 
sub-s. 8), recitals in the abstract of documents prior ta 
the root of title are assumed to be accurate. > 
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PART II. * 

CAPAaTY OF VENDOR AND PURCHASER, 



Chapter IV. 
PAETIES UNDER DISABILITY. 



Section 1. 
InflEuits. 

The proposed vendor and purcliaser should be capable of 
selling and purchasing real estate, and not only so, but 
should be in suoh a position that their contracts may not. 
be avoided by reason of any disability such as infancy, 
coverture, lunacy, or the like. 

An infant cannot enter into a binding contract for the 
sale or purchase of lands, nor can he sue for the specific 
performance of such a contract during his infancy {a) ; 
and on attaining his majority he might formerly have 
avoided or confirmed it, his representatives having the like 
privilege should he die under age (J). It is now, however, 
provided by the Infants' Eelief Act, 1874 (c), that no action, 
shall be brought whereby to charge any person upon any 

(a) Flight v. Boliand, 4 Buss. 298. Abr. 393. 

{b) ClayUm v. Aahdoton, 9 Vin. {e) 37 & 38 Vict. o. 62. . ; 
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ratification made after full age of any promise or contract 
made during infancy, whether there shall or shall not be 
any new consideration for such promise or ratification after 
full age (d). But by the custom of gavelkind, a tenant 
of an estate of freehold may, at the age of fifteen, dispose 
of his estate by feoffment (e). 

An infant cannot take advantage of his own fraud (/) ; 
and if an infant contracts for purchase of an estate and 
pays a deposit, and on attaining his majority refuses to 
complete the purchase, he cannot recover the deposit unless 
fraud was practised in procuring it from him {cf). 

An infant cannot exercise a power over real estate 
(whether coupled with an interest or simply collateral), 
imless there is an indication that the power may be 
exercised during minority (A). 

An infant is enabled by certain statutes to sell land for 
special purposes, such as religion, charity, instruction, 
literature, science, and the fine arts, or works of a public 
nature (i). 

' The sale of land belonging to an infant may now be 
made on his behalf under the provisions of the Settled 
Estates Act, 1877 (y), and Settled Land Act, 1882 (k). 
By sect. 16 of the Settled Estates Act, the court is em- 
powered to authorize a sale of the whole or any part of 
the settled estates, or any timber (not being ornamental 

(d) 37 & 38 Vict. o. 62, s. 2. (g) JSafparU Taylor, 8 D. M. & Q-. 

{e) 2 Bl. 84 ; but of. In re Jfat- 267. See also Sugd. V. & P. 209. 

kell and Golding*9 Contract, (1895) {h) Hearle v. Greenhanh, 3 Atk. 

2 Ch: 625. 695 ; In reL'Angibeau, 15 C. D. 228. 

(/) Overton v. Sauniiter, 3 Hare, (i) See Dart, V. & P. p. 3. 

603 ; JTriffht v. Snow, 2 De G. & • (J) 40 & 41 Viot. o. 18. 

8m. 321. . ' . (Ar) 46 & 46 Viot. 0. 38. 
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timber) growing on any settled estates subjeot to any 
restrictions contained in the Act. 

By sect. 41 of the Conveyancing Act, 1881 (/)> it is 
enacted that "where a person in his own right seised of 
or entitled to land for an estate in fee simple or for any 
leasehold interest at a rent is an infant^ the land shall be 
deemed to be a settled estate within the Settled Estates 
Act, 1877. The words "seised of or entitled to land for 
an estate in fee simple " include the case of an infant who 
is only contingently entitled {m). Thus, where an infant is 
entitled to land in the event of his attaining twenty-seven, 
and it is desired to sell the estate on his behalf, the proper 
course is for the infant to petition the court by his next 
friend ; for it has been held that the powers given by the 
Settled Land Act, 1882, cannot be exercised where an 
infant is only contingently entitled tmless the case falls 
within sect. 63 of that statute (w). In every other case, 
the sale of an infant's land can be made more dieaply and 
expeditiously under the provisions of the Settled Land 
Act, 1882. The power of sale conferred on tenants for 
life by that act (o) may be exercised on behalf of infants in 
the following cases : where an infant is in his own right 
seised of or entitled in possession to land {p) ; secondly, 
where an infant is tenant for life, or would, if he were of 
full age, be a tenant for life (q) ; and thirdly, where an 
infant has the powers of a tenant for life (r), or would, if 

'{I) 44 Sc 45 Viofc. 0. 41. (o) 45 &r46 Yiot. o. 38, s. 3. 

(m) ZtOdell v, Ziddall, 62 L. J., (<p) jj. g, 59^ 

Ch. 207 ; In re Sparrow* 9 Estate^ .k tt - go 

(1892) 1 Ch. 412. ;^ 

(») S^Some, 39 0. D. S4. ^^f ^' *' ^^* 
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he were of full age, have those powers. The persons to 
exercise the power of sale on behalf of an infant are either 
the trustees of the settlement or, if there are none, then 
^^ such persons and in such manner as the court, on the 
application of a testamentary or other guardian or next 
friend of the infant, either generally or in a particular case, 
orders" (s). 

Section 2, 
Married Women. 

Married women, with regard to their capacity as vendors 
of real property, may conveniently be treated under two 
heads, viz. : — 

I. Women married before the 1st January, 1883 (when 
the Married Women's Property Act, 1882, came^ 
into operation), and whose title to property, whether 
vested or contingent, and whether in possession, 
reversion, or remainder, accrued prior to that date. 
n. Women married since the 1st January, 1883, or 
who, though married before the 1st January, 1883, 
did not acquire a title until after that date (t). 
With regard to the first class, a married woman can 
deal with property which is limited to her separate me as 
if she were a, feme sole, unless she is restrained from anti-. 
cipation ; but if the legal estate is vested in trustees they: 
must join in the conveyance (u). 

(«) ^5 & 46 Vict. 0. 38, s. 60. («) Tayhr y. Meads, 4 D. J. & 8. 

For form of summons, see Wolsten- 597. And as to a married woman 

holme, 7th ed. p. 417. who has a life estate for her sepa-^ 

(t) 45 & 46 Yiot. 0. 75, s. 5. rate nse, see Settled Land Act,' 

And see Beid y. Seid; 31 G. D. 402. 1882 (45 & 46 Yiot. o. 38), s. 6L . 



CH. IV, § 2.] MARRIED WOMEN. 89 

Moreover, freehold and copyhold property which de- 
scends upon a woman married after the 9th August, 1870, 
as heiress of an intestate is held by her to her separate 
use (t?), although, apparently, such separate use is Hmited 
to her life (w?). > 

B^eal estate which is not held by a married woman to' 
her separate use can only be disposed of by her with the 
concurrence of her husband and by a deed acknowledged 
under the Fines and Recoveries Act (a?). The court {y) 
has power under sect. 91 of that act to dispense with the 
doncurrence of the husband in certain cases. The act 
makes elaborate provisions (2) as to the manner in which 
an acknowledgment is to be made and before whom it is 
to be taken. 

The Conveyancing Act, 1882, renders one commissioner 
only requisite for taking the acknowledgment, and pro- 
vides that such acknowledgment shall not be impeachable 
by reason only that the judge or commissioner taking 
the same is interested (a), 

A married woman seised at law of an estate in copy- 
holds, acquired before the Married Women's Property Act, 
1882, can, with the consent of her husband, pass the estate 
by surrender ; but if the estate be equitable, the assurance 
thereof may be by surrender or by deed acknowledged as 
in the case of freeholds (b), 

(v) 33 & 34 Vict. o. 93, s. 8. Chancery Division : In re Ellen 

. \w) Johnson v. Johnson, 35 C. D. Giles, (1894) W. N. 73. 
346. (z) 3 & 4 Will. 4, c. 74, bs. 79— 

(;r) 3 & 4 Will. 4, o. 74, s. 77. 89. 
See also Settled Land Act, 1882, (a) 46 & 46 Vict. o. 39, s. 7. 

§. 61, 8ub-fl. 3. . (i) 3 & 4 Will. 4, c. 74, ss. 77, 90 ; 

(y) Either Queen's Bench or Car ^<t v. C7ar^, (1896) 1 Oh. 62. 
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A Imsband may dispose of a term of years belonging 
to his wife, which is not subject to the Married Women's 
Properly Act, 1882, or settled to her separate use, either 
absolutely or by way of mortgage (c) ; but, if he does not 
exercise such power, it will pass upon the death of either 
husband or wife to the survivor without the necessity of 
taJking out administration (d). The power of the husband 
extends to reversionary and contingent interests (^), unless 
the interest is such that it cannot vest in the wife during 
©overture in possession (/). If the interest is equitable, 
the wifej must concur in and acknowledge the deed 
disposing thereof, in order to bar her equity to a settle- 
ment (g). 

II. — A feme covert who comes within the second of the 
two classes into which we have divided married women 
can sell and convey property to which she is beneficially 
entitled in the same manner as if she were a /erne sole, 
imless she is restrained from anticipation (h). if, however, 
she holds real property as trustee, she can only convey by 
deed acknowledged, with the concurrence of her husband, 
imder the Fines and Eecoveries Act, except in cases where 
she is simply a bare trustee, i,e., a trustee having no duties 
to perform except to convey the property by the direction 
of the cestuis que trtist {i), 

{e) mil V. Edmonds, 6 De G. & (/) i)MJ^foy v. 2>«y, 16Beav.33. 

S. 603, 607. {ff) Hanson y. Keating , 4 Hare, 1 . 

(cC) Re Bellamy, 26 0. D. 620. (h) Married Women's Property 

This right of survivorship also Act, 1882, 45 & 46 Vict. o. 76, 

exists where leaseholds belong to ss. 1, 2, 6, 19. 

the wife*s separate estate, provided (t) In re SarJcnesa and Allsopp*8 

that she die intestate : Surman y. Contract , (1896) 2 Ch. 358 ; Trustee 

Wharton, (1891) 1 Q. B. 491. Act, 1893, 61 & 62 Vict. c. 69, 

{£) Donne y. Rart, 2 B. & M. 360. 8. 16. 
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By sect. 19 of the Married Women's Property Act, 
1882, it is provided that the act shall not invalidate any 
settlement or agreement for a settlement, whether made 
before or after the act, and whether antenuptial or post- 
nuptial. A covenant by a mairied woman to bring in 
after-acquired property affects property as to which she 
had merely a spea stAccessionk at the time of the cove- 
nant (y). 

Moreover, a covenant in a settlement by the hmband 
alone to bring in the after-acquired property of his wife is 
binding on personalty and chattels real which she subse- 
quently acquires, unless such property is settled to her 
separate use (k). 

No particular form of words is necessary to create a 
restraint on anticipation, provided that the intention is 
clear, and it is now effectual although the property is not 
limited to the married woman's separate use (/). The 
restraint, unless expressly confined to a particular cover- 
ture, will operate on all the covertures of a woman, but 
she may destroy it while she is discovert (m). A clause 
restraining anticipation may apply to a gift of capital or 
the fee simple of real estate, as well as to a gift of 
income (n). 

Where a married woman is a tenant for life under the 
Settled Land Acts, and is entitled for her separate use, 
she can exercise the powers of a tenant for life, notwith- 



(y) In re Johnson, (1891) 3 Oh. 48. 690. 

{k) Dawes v. TredweU, 18 0. D. (w) Be Gaffee, 1 Mao. & G. 546. 

354 ; Hancock y. Saneock, 38 C. D. {n) In re Oray*s Settlement, 34 

78. O. D. 712 ; and of. Bates v. Kester- 

(0 In re Zumley, (1896) 2 Ch. ton, (1896) 1 Ch. at p. 163. 
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standing a restraint on anticipation (<?). Where, however, 
there is a separate use with restraint on anticipation affixed 
to the fee simple of property to which a married woman is 
entitled, she is not a tenant for life for the purposes of the 
Settled Land Acts ; for the estate, by the curtesy which 
her husband takes in the event of her dying intestate, is 
by virtue of the general law and not under a settle- 
ment (^). 

If a married woman, restrained from anticipation, and 
not being a tenant for life, desires to sell her property, an 
application must be made to the court by originating 
summons. 

The court has power under sect. 39 of the Conveyancing 
Act, 1881, to make an order binding the married woman's 
property. 

Married Women as Purchasers, 

Prior to the 5th December, 1893, a contract by a married 
woman could not be enforced unless, at the time it was 
entered into, she was possessed of separate estate which she 
was not restrained from anticipating, whether created by 
express limitation or by the provisions of the Married 
Women's Property Acts (q). Now, however, by sect. 1 of 
the Married Women's Property Act, 1893, it is enacted 
that every contract entered into by a married woman 
(otherwise than as agent) " shall be deemed to be a con- 
tract entered into by her with respect to and to bind her 
separate property, whether she is or is not in fact possessed 
of or entitled to any separate property at the time when 

(o) Settied Land Act, 1882, s. 61, Ch. 159. 
Bub-Bs. 2 and 6. (q) FallUer y. Gumey, 19 Q. B. 

{p) Bates V. Keaterton, (1896) 1 D. 519. 
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fihe enters into sucli contract ; shall bind all separate pro- 
perty which she may at that time or thereafter be possessed 
of or entitled to ; and shall also be enforceable by process 
of law against all property which she may thereafter while 
discovert be possessed of or entitled to : provided that 
nothing in this section contained shall render available to 
satisfy any liability or obligation arising out of such con- 
tract any separate property which at that time or thereafter 
she is restrained from anticipating/' 



Section 3. 
Lunatics. 

A contract entered into by a lunatic or idiot is voidable 
if the person with whom he contracted knew him to be so 
insane as not to be capable of understanding what he W£U9 
about. 

But if the other party acted bonAfide^ and had no notice 
of the insanity, he can enforce the contract whether it be 
executed or executory (r) ; and all acts done by a lunatic 
during a lucid interval are binding (s). Upon the same 
principle it has been held that " dealings of sale and pur- 
chase by a person apparently sane, though subsequently 
found to be insane, will not be set aside against those who 
have dealt with him on the faith of his being a person of 
competent understanding " {t), 

(r) MolUm v. Cameroux, 4 Ex. 17 ; (0 -SWio^ v. Inee, 7 D.K.& G. 

Imperial Loan Company v. Stone^ 488 ; Price v. Berrington, 3 M. & 

(1892) 1 Q. B. 699. G. 498 ; Sergeson v. Sealy, 2 Atk. 

(») BeverleyU Case, 4 Co. R. 123 b. 412. 
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It seems that a voluntary conveyance by a lunatic would 
in any case be voidable (w). 

Prior to 1845 insane persons wbo were not lunatics m 
found by inquisition, inasmuch as they had no committees, 
were absolutely outside the jurisdiction of the court of 
lunacy. Such persons are now provided for by sect. 116 
of the Lunacy Act, 1890. This section specifies five 
classes of lunatics not so found by inquisition, with regard 
to whom the powers of a committee shall be exercised by 
such person, in such manner, and with or without security, 
as the judge may direct (t?). 

The court has power imder the Lunacy Act, 1890 (w), 
to authorize the sale of property belonging {x) to the lunatic 
by his committee or the person appointed under sect. 116 ; 
but this authority will not be given unless there are 
circumstances which render it desirable that the land 
should be sold. The proper course is for the committee to 
enter into a provisional agreement which is presented to 
the master for approval, and confirmed by the lords 
justices sitting as judges in lunacy (y). The conveyance 
is settled by the master, and executed by the committee 
under section 124 of the act. "Where a lunatic has a 
power of sale, or a power to consent to a sale, the court 
has jurisdiction under sections 120 and 128 of the act to 
authorize the committee or person appointed under sec- 
tion 116 to exercise the power or give the necessary con- 



(m) ^^/to^v. Jw<?^,7D.M.&Q-.487. {x) This does not include pro- 

(v) 53 Vict. c. 5, 8. 116, sub-ss. 1 party of which the lunatic is tenant 

and 2. for life: In re Salt, (1896) 1 Oh. 

{w) lb. s. 120 (a) ; and see also 120. 

fl. 117. {y) Pope on Lunacy, p. 187. 
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sent (s). The oommittee of a limatio may exercise the 
powers of a tenant for life under the Settled Land Acts, 
by virtue of sect. 62 of the Settled Land Act, 1882, under 
an order of the court of lunacy ; but this is limited to the 
ease of a lunatic so found by inquisition {a). 

The court has jurisdiction to authorize the sale of a 
lunatic's property in consideration of a perpetual rent- 
diarge (5), and may also empower the committee to enter 
into the ordinary covenants for title (c). 



Section 4. 

Corporations. 

Corporations cannot hold land unless authorized by act 
of parliament, or licence obtained by them for that pur- 
pose {cT). A company registered under the Joint Stock 
Companies Acts has power to hold lands (e), but no com- 
pany formed for the purpose of promoting art, science, 
religion or charity, or any other like object not involving 
the acquisition of gain by the company or by the indi- 
vidual members thereof, shall without the sanction of the 
board of trade, hold more than two acres of land, but the 
board of trade may, by licence under the hand of one of 
their principal or assistant secretaries, empower any such 
company to hold lands in such quantity, and subject to 
such conditions, as they think fit (/). 

(z) In re X, (1894) 2 Oh. 416. (rf) Co. litt. 92 a, 2 b ; and see 

(a) In re Baggs, (1894) 2 Oh. 51 & 62 Vict. c. 42, ss. 1 and 2. 
416, n. (e) 25 & 26 Vict. c. 89, s. 18. 

(b) In re Ware, (1892) 1 Oh, 344. (f)Ih s 21 
[e) In re Bay, (1896) 1 Oh. 468. ^"^^ ' * ' 
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. Purchases by individuals who are unincorporated must 
be made by them in their private capacities and individual 
names. A purchase by eo nomine the inhabitants of a 
place, or the parishioners or churchwardens of a parish, ia 
bad ; so is a similar purchase by or grant to the com-* 
moners of a waste (g). 

^ By the custom of London and some other places the 
parson and the churchwardens are a corporation to pur- 
chase land (A), and so by statute are churchwardens and 
overseers generally in some matters relating to education (t) . 

By the combined effect of the Mortmain and Charitable 
Uses Acts of 1892 (y) and 1888 (A;), the restrictions on 
holding land in mortmain ore removed in the case of on 
assurance of land for the purposes of a public park or 
museum, or of an assurance to any local authority (which 
expression includes any body having power to levy a rate 
for public purposes) "for any purpose or purposes for 
which such local authority is empowered by any act of 
parliament to acquire land." 

The following bodies have statutory powers to acquire 
or purchase land, viz. : — 

County councils for the purpose of any of their powers 
and duties (/). 

Urban district councils and county boroughs acting as 
urban sanitary authorities for the purposes of the Public 
Health Acts(w). 

{jsD Co. Litt. 3 a. (Q Local Government Act, 1888 

{h) JFamer's case, Oro. Jac. 632. (61 & 62 Vict. c. 41), ss. 66 and 79. 

(i) 4 & 6 Vict. c. 38, 8. 8 ; 12 & (m) Local Government Act, 1894 

13 Vict. c. 49 ; and 14 Vict. o. 24. (66 & 67 Vict. o. 73), s. 21, sub-s. 1 ; 

(J) 65 & 56 Vict. c. 11, 88. 1 and 2. Public Health Act, 1875 (38 & 39 

{k) 51 & 62 Vict. c. 42, 8. 6. Vict. c. 66), 8S. 7 and 175. 
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Bural district councils for the purposes of their powers and 
duties as rural sanitary authorities and highway boards (n). 

Metropolitan vestries and district boards for the purposes 
of the Metropolitan Manag^nent Acts (p). 

Municipal corporations (up to five acres) for the purpose of 
municipal buildings, orwiththesanctionof the Local Govern- 
ment Board for other purposes approved by the Board {p). 

Parish councils for the purpose of public offices, recrea- 
tion grounds, and public walks {q). 

School hoards for the purpose of providing sufficient 
school accommodation for their district {r) ; and gtmrdiam 
of the poor subject to the sanction of the Local Govern- 
ment Board for the purpose of workhouse accommodation (s) . 

The council of a county or borough may purchase land 
at the request of a volunteer corps, and hold it on behalf 
of a volunteer corps for military purposes {t) ; and any 
corporate body may acquire and hold land for the purposes 
of the Technical and Industrial Institutions Act (w). 

In the case of a sale of land by a school board, the con- 
sent of the Education Department is nec^sary («?). 

The sanction of the Local Government Board must be 
obtained to a sale of land by a county council (w), municipal 
corporation {x), parish councU (i/) or poor law guardians (z). 



(n) 56 & 67 Vict. c. 73, s. 24, 
sub-B. 7 ; 8. 25, sub-s. 1 ; and see 
also 38 & 39 Vict. c. 55^ s. 175; 
26 & 26 Vict. c. 61, s. 9. 

(o) 18 & 19 Vict. 0. 120, 8. 42. 

(p) Miinicipal Corporations Act, 
1882 (45 & 46 Vict. c. 50), ss. 105 
and 107. 

(q) 56 & 57 Vict. c. 73, s. 3, 
suD-s. 9 ; 8. 8, sub-s. 1. 

(r) Education Act, 1870 (33 & 34 
Vict. c. 75), 8. 19 ; and s. 30, sub-s. 1. 

(«) 6 & 6 WiU. 4, c. 69, ss. 1, 3, 
and 6. 

s* • • 



(0 MiHtary Lands Act (55 & 56 
Vict. c. 43), 8. 1, sub-s. 3. 

(«) 66 & 66 Vict. c. 29, s. 10, 
sub— 8 2 

(v) 33 & 34 Vict. o. 75, s. 22. 

\w) 51 & 52 Vict. o. 41, a. 64. 

(:r) 45 & 46 Vict. c. 50, 8. 108 ; 
and see Davis y. Corporation of 
Leicester, (1894) 2 Oh. 208. 

(y) 66 & 67 Vict. c. 73, b. 8, 
8ub-s. 2. 

(2) 6 & 6 WiU. 4, c. 69, ss. 3 and 
6 ; and cf . 66 & 67 Vict. c. 73, s. 6, 
sub-s. 1 (d). 



i 
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Ecclesiastical Corporations, with certain exceptions, have 
power to sell their estates or endowments with the consent 
of the Ecclesiastical Commissioners^ to be testified by deed 
under their common seal, and after three months' notice 
to the bishop of the diocese (;»). Ecclesiastical corpora- 
tions, with the exception of colleges and hospitals, have also 
power, with the approval of the Church Estate Commission^ 
ers, to sell the reversions in church lands to their lessees (y). 

Sales of glebe lands may now be made, with the approval 
of the Land Commissioners^ under the Griebe Lands Act, 
1888 (s). 

A contract by a corporation for the sale or purchase of 
land must be under the seal of the corporation or signed 
on behalf of the corporation by an agent authorized under 
seal. But a contract not under seal may subsequently be 
ratified by the corporation under seal, unless the other 
party has previously repudiated the contract (a). 

Section 5. 
Trustees of Charity Lands. 
The charity commissioners have power under the 
Charitable Trusts Act, 1853, to authorize the sale of land 
belonging to a charity upon the application of the trustees 
or persons acting in the administration thereof (6), and 
may also authorize the sale or redemption of rent- 
charges (o). 

(:r) 21 & 22 Vict. o. 67. ^36 ; Mayor of Kidderminster v. 

l ifi v,-«+ f Ti ; 9 ' ' & 31 Vict. r\Z\), 8. 37; ^d 

& Zb Viot. 0. bZ, B. Z, Companies Clauses Act, 1846 (8 

{z) 51 & 62 Vict. 0. 20. Vict. c. 16), s. 97. 

{a) 1 Blackst. Com. 476 ; Mayor n,\ iq & 17 yict. c. 137, s. 24. 

of Oxford V. Crow, (1893) 3 Ch. |^j ^ ^^ 26. 



-w 
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Sales authorized by the charity commissioners have the 
same validity as if they had been directed by the express 
ierms of the trust affecting the charity (d). . Even when 
the deed creating the trust expressly conferred a power (d 
sale, such power cannot be exercised by the trustees 
without the sanction of the charity commissioners (e)* 
For by sect. 29 of the Charitable Trusts Act, 1855 (/), it 
is enacted that it shall not be lawful for the trustees of a 
charity to sell " otherwise than with the express authority 
of parliament, or of a court or judge of competent juris- 
diction, or according to a scheme legally establishedy or with 
the approval of the board" (i.e.j the charity commissioners). 

A scheme legally established means a scheme either 
sanctioned by the court of chancery, or sanctioned by 
those other courts which under the Charitable Trusts Act, 
1853, could sanction schemes (g). 



Section 6. 
Bankrupts. 

Immediately on a debtor being adjudged bankrupt, his 
property vests in the trustee in bankruptcy (A), A bank- 
rupt is, therefore, unable to convey property to whidi he 

{d) 16 & 17 Vict. o. 137, 8. 26. tions, or to charity lands pnrcliafled 

(e) In re Mason's Orphanage and with money arising from voluntary 

London ^ North Western Rail, Co,, subscriptions. In re Clergy Orphan 

(1896) 1 Ch. 696. • (hrporation, (1894) 3 Oh. 145. 

(/) 18 & 19 Vict. o. 124. This {g) In re MasonU Orphanage, 

does not apply to charities whoUy (1896) 1 Ch. at p. 601. 

nuuntained by yolmitaiy oontribu- (A) 46 & 47 Yiot. c. 52, 8. 54« 

f2 
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WCU9 entitled at the time of the adjudication, or which he 
has subsequently acquired prior to his discharge. The 
rule in Cohen v. Michell (t), that, until the trustee inter- 
venes, all transactions by the bankrupt after his bank- 
ruptcy with any person dealing with him bond fide and for 
value in respect of his after-acquired property are valid, 
does not apply to the sale by a bankrupt of real estate 
which he has acquired since his bankruptcy (/). The 
trustee in bankruptcy may sell all or any part of the 
property of the bankrupt, by public auction or private 
contract, with power to transfer the whole thereof io any 
person or company (A). 

When, instead of an order of adjudication, a composition 
or scheme of arrangement is entered into with' the approval 
of the court under the Bankruptcy Act, 1890 (/), and a 
trustee is appointed to manage the debtor's property (m), 
such property vests in the trustee, and he has the same 
powers as a trustee in bankruptcy (w). 

Neither the trustee in bankruptcy nor any member of 
the committee of inspection can purchase the bankrupt's 
property (o). 

<») 26 Q. B. D. 262, (/) 63 & 64 Vict. c. 71, s. 8. 

(j) New Land Development Asso- (,;,) jj. gu^.g. le. 

^Hon # Gray, (1892) 2 Oi. 138 ; ^^j ^ ^^^^^ ^^ 
and of. In re Fopplet<m and Jonea^ 74 

L. T. 682. W Bankruptcy Rules, 1886 and 

ijk) 46 & 47 Vict. c. 62, s. 66. ^®^^' '* ^^^' 
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Section 7. 

Convicts. 

Since the Forfeiture Act, 1870 (p), the property of a 
convict is no longer forfeited, but he is incapable of enter- 
ing into a contract or alienating his property (q). The 
act provides for the appointment of an administrator with 
power to sell and convey the convict's property (r). 

(p) 33 & 34 Vict. c. 23. {q) lb, 8. 8. (r) lb. 88. 9 and 12, 
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Chapter V. 

SALES BY FIDUCIAET VENDOES AND 

MORTGAGEES. 



Section 1. 

By whom Express Trusts or Powers of Sale may be executed. 

Persons acting in a fiduciary capacity, such as trustees 
for sale, persons selling under statutory or other powers, 
executors and administrators, trustees in bankruptcy and 
other persons acting under trusts or for the benefit of 
others, derive the powers and authorities exercised by 
them under the deed, will, or other document creating the 
trust or power, or by statutory enactment ; and during 
the present reign the powers of such persons have been 
materially facilitated and augmented by various acts of 
parliament, to which reference will be hereafter made. 
And, first, as to trusts and powers created by deed or 
wiU. 

Trusts for and powers of sale usually declare by whom 
they are to be exercised, the time of such exercise, and in 
what manner they are to be carried into execution, and 
how the proceeds of sale are to be disposed of. 

When a power or trust is given to or vested in trustees 
jointly by any instrument coming into operation after the 
31st December, 1881, the same may be exercised or per- 
formed by the survivor or survivors of them for the time 
being unless the contrary is expressed in the instru- 
ment («). 

(a) 56 & 57 Vict. o. 53, s. 22. 
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If an estate is vested in A. and B. and their heirs on 
trust to sell, the legal personal representatives of thp 
survivor of A. and B. (or, in the case of copyholds, his 
heir) are trustees under the will, take the estate on trust 
for sale, and can sell it {h). It appears to be immaterial, 
at any rate in the case of freeholds, whether the trust is 
simply to sell or that " they, the said trustees or the sur* 
vivor of them, or the heirs and assigns of such survivor, 
shall sell." In the case of copyholds, however, where 
there is no mention of assigns in the instrument creating 
the trust, and the last surviving trustee devises the 
trust estate, it is open to doubt whether the devisees 
can carry out the trust for sale(c). Moreover, both as 
to freehold and copyhold estate, if the original devise 
or conveyance was made to A. and B. simpliciter^ and 
not to A. and B. and their heirs, it is probable that. the 
real or personal representatives of the survivor could not 
give a good title {d). 

In considering who can exercise a potcer of sale, it is 
important to observe the distinction between a bare or 
naked power and a power given to trustees who take the 
legal estate. A bare or naked power is where the settlor 
has disposed of his property in one direction subject to a 
power in two or more persons enabling them to divert it 
in another direction, as in the case of a power of sale given 
to trustees in a strict settlement {e). Such a power must 
be construed strictly, and can only be exercised by the 

{b) Me Morton ^ HalleU, 16 0. D. (rf) Mortitner v. Ireland, 11 Jur. 

143 ; 44 & 45 Vict. o. 41, s. 30. 721. 

{c) Cooke Y. Crawford, 13 Sim. («) Lane v. Debenham, 11 Hare, 

91. 195. 
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persons who are expressly or by reference designated as 
donees of the power (/). 

On the other hand, where a testator first devises his 
real estate to trustees and their heirs, and afterwards 
empowers his trustees or trustee for the time being to sell, 
the testator must be considered to have contemplated a 
feale by the person or persons having the legal estate, and 
consequently the power can be exercised by the last 
surviving 'trustee, and after his death by his legal per- 
sonal representatives, or, in the case of copyholds by his 
heir {g) or devisee. 

If lands are devised to trustees in fee upon trust or with 
power to sell, and all the trustees disclaim or predecease 
the testator, so that the legal estate in fee descends to the 
heir at law of the testator, such trust or power cannot b^ 
exercised by the heir (A). In such a case it is necessary 
to have new trustees appointed by the court under sect. 25 
of the Trustee Act, 1893 (i). 

Where new trustees have been appointed under the 
statutory powers conferred by sect. 10 of the Trustee 
Act, or by the court, they have the same powers, autho- 
rities, and discretions as if they had originally been 
appointed trustees by the instrument, if any, creating the 
trust C/). 

(/) Totansend v. fTils&n, 1 B. & ««y, (189J) 2 Ch. 667. 
Aid. 608 ; Newman v. Warner, 1 Si. (A) Itobaon v. Flight, 4 De G., 

In. S. 467. Apparently a bare J. & S. 613. 

power g^ven to persons by name, (i) 66 & 67 Vict. c. 63 ; Ifieholaon 

dnd not attached to any estate or v. Field, (1893) 2 Gh. 611 ; Sharp v, 

office, -will not pass to the survivor Sharp, 2 B. & Aid. 406. 
even since the C. A., 1881. (j) 66 & 67 Vict. o. 63, s. 10, 

(^) In re Cunningham and Fray" suVs. 3 ; and s. 37. ' 
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Section 2, 
Time of Exercise of Express Trust or Power. 

Where there is a trust to sell real estate, the trustees 
can perform the trust at any time, unless all the bene- 
ficiaries, having become mi jurisy agree to take the pro- 
perty as realty. Any one of the beneficiaries can insist 
upon the trust being carried out (A). Even if the trust 
be to sell vdth all convenient speed, or to sell within a. 
specified time, such language is directory and ndl impera- 
tive, and a purchaser cannot raise the objection that the 
time for selling has elapsed (/). 

It must be borne in mind, however, that the rule against 
perpetuities applies to trusts for sale as well as to powers 
of sale. Thus a trust for sale is Yoid if it is directed to 
be made at a time which under the limitations of the 
deed or vnll may be beyond the period of a life in being 
and twenty-one years afterwards (//). 

With regard to powers of sale, if there is no limit of 
time expressed for the exercise of the power, it is not on 
that account void, but must be exercised vdthin the period 
fixed by the rule against perpetuities, and while the pur- 
poses of the settlement (whether made by deed or will)-* 
remain unexhausted (m). 

As a general rule, a power of sale becomes extinguished . 
when, by reason of the expiration or cesser of the limita-^ 
tions contained in the settlement, the absolute interests fall 
into possession {n). 

(k) Biggs v. FeaeoeJe, 22 C. D. Wood, Tulleit v. aivilU, (1894) 

284 ; Tweedie ^ Mill8y27 C. D. 315. "3 Ch. 381. 

(t)Pearcer.Gardner,lOJLBiTe,2B7. (m) LanUhery t. CoUier, 2 K. & 

\U) Ooodier t. BdmundSy (1893) J. 709. 
-3 Oh. 465 ; In re Baverson, Bowen y. (n) Peters t. Lewes ^ East Grin* 

ChurehiU, (1893) 3 Ch. 421 ; In re stead Bail. Co., 18 C. D. at p. 43^; 

f5 
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But when it is clear, either from the express language of 
the instrument creating the power, or by necessary impli- 
cation, that the settlor created the power for the purpose of 
ilwisioriy because it is more convenient to make a division 
by selling the property and dividing the money, the power 
may be exercised after the estate is " at home" {i,e., after 
absolute interests have vested in possession) ; provided that 
it is exercised in reasonable time (o). 
. So far, we have discussed express powers of sale, both 
as regards the persons to exercise them and the time of 
exercise. 

But such a power may also be implied where debts or 
legacies are charged on real estate. 



Section 3. 

» 

Sale by Trustees or Executors under Implied or Statutory 

Powers. 

Lord St. Leonards' Act, 1859, confers on devisees in trust 
4)0 whom a testator dying after 13th August, 1859, shall 
have devised real estate charged with the payment of debts 
or legacies {p), a power to raise the same, notwithstanding 
that the will does not contain any express power of sale (q): 
-By sect. 16 of this act, if a testator creating such a charge 
*flhall not have devised the hereditaments so charged in such 
terms that his whole estate or interest therein shall become 
vested in any trustee or trustees, the act confers a like 

(o) Feter8 y. Lewes ^ East Grin- (1894) 1 Oh. 334 ; In re Dyson and 

stead Rail, Co,, 18 0. D. 429 ; In re Fowke, (1896) 2 Oh. 720. 

Cotton^ s TrtMtees and the School {p) See supra, pp. 28 & 29. 

Board for London, 19 C. D. 624 ; \q) 22 & 23 Vict. o. 35, ss. 14 

In re Lord Sudeley and Baines f Co,, and 15. 
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power on liis executors j tut this power does not extend 
to an administrator with the will annexed (r). Pur- 
chasers or mortgagees are not bound to inquire whether 
the powers conferred by sects. 14, 15, and 16 of the act 
have been duly exercised by the persons acting in virtue 
thereof (s). 

Thus, in the case of an executor selling under sect. 16, 
ill purchaser is not, as a rule, entitled to inquire whether 
the debts of the testator have been paid. If, however, 
twenty years have elapsed since the testator's death, there 
is a presumption of law, known as " the rule in lie Tari" 
queray- Willaume and Landau " (^), that all debts have been 
paid, and the purchaser is put on his inquiry whether any 
debts in fact remain unpaid in respect whereof the executord 
can exercise their statutory power of sale. 

The rule in Re Tanqueray- Willaume and Landau does not 
apply to the case of the sale by an executor of leasehold 
property which vests in, and can be sold by him virtute 
officii. In such a case the purchaser is not entitled to 
inquire whether debts have been paid even after twenty 
years, imless the leaseholds are actually in the possession 
of a legatee (u). 

If there is no charge of debts or legacies on real estate, 
a mere direction that the land is to be sold, without saying 
by whom, does not entitle the executors to sell unless it is 
clearly implied that the produce of the sale is to pass 
through their hands in the execution of their oflGlce (t?). 

(r) In re Clay and TetUy, 16 0. Venn and Furze's Contract^ (1894) 

D. 7. 2 Oh. lOL 

W Sect. 17. (t,) Bentham v. WilUhire, 4 Mad. 

. (t) 20 0. D. 466. 44 . ^ Sankey, W. N. (1889), 79. 

{u) In re JThUtler^ 35 0. D. 661 ; 
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Section 4. 

Mode of Sale by Fiduciary Vendors. 

In the ease of express trusts or powers, the mode of sale 
authorized must be followed. If a sale by auction id 
directed at a sum mentioned in the instrument creating 
the trust, a sale by private contract at that sum must not 
be made, and vice versd (w) ; and when the sale is by 
auction, due notice and advertisements of the sale should 
be made (x). If the trust does not direct the mode of 
sale, it may be made either by public auction or private 
contract, and sect. 13 of the Trustee Act, 1893, which 
te-enacts sect. 35 of the Conveyancing Act, provides as to 
instruments coming into operation after the 31st December^ 
1881, that " when a trust for sale or a power of sale of 
property is vested in a trustee, he may sell or concur with 
any other person in selling all or any part of the property^ 
either subject to prior charges or not, and either together 
or in lots, by public auction or by private contract, subject 
to any such conditions respecting title, or evidence of title, 
or other matter as the trustee thinks fit, with power to 
vary any contract for sale, and buy in at any auction, or to 
rescind any contract for sale, and to resell without being 
taswerable for any loss " (f/). 

^ Although trustees may concur with the owners of 
another property in selling both properties together, it ia 
their duty to see that their share of the purchase-money i$ 
apportioned before completion ; and a purchaser must take 
care of that likewise^ because he can only pay trust money: 

* * . 

,{w) J)aniel Y, Adams, Amh, 496. {y) 66 & 67 Vict. o. 63, b. 13» 

(x) Ord y. Koel, 6 Mad. 438. fiab-ss. 1 and 3, ; 
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to the trustees. If it is not manifest that it is mord 
beneficial to sell the two properties together, the purchaser 
should require the evidence of a competent surveyor that 
it is a prudent and right thing to do so (z). 

Notwithstanding that the section quoted above gives 
the trustees power to sell " ani/ part of the property/' they 
cannot sell the trust estate separate from the timber stand- 
ing on it, or the minerals under it (a). By sub-sect. (2) 
of sect. 13, this section only applies " if and so far as a 
contrary intention is not expressed in the instrument 
creating the trust or power." Consequently where trustees 
are empowered to sell at the request and by the direction 
of the tenant for life, the purchaser should require evi- 
dence that such request and direction have, in fact, been 
given (5). 

A trustee who is either a vendor or purchaser may sell 
or buy without excluding the application of sect. 2 of the 
Vendor and Purchaser Act, 1874 (c). > 



Section 5. 
Purchase by Persons in a Fiduciary Position. 

Persons acting in a fiduciary character, such as trustees, 
executors, and administrators, trustees in bankruptcy, 
directors of companies, governors of charities, and agents 

(«) Jn re Cooper and Allan^s Con^ Lewin on Trusts, pp. 475, 476 ; 
tracts 4 0. D. 802. and cf. Settled Land Acts, 1882> 

. (a) I/ewin on Trusts, p. 479; s. 66; 1884, s. 6. 

cf. Settled Land Act, .1882, s. 36. (<.) Trustee Act, 1893, s. 16. 

.(h) Uaderhill on Trusts, p. 266 ; 
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for sale, such as auctioneers and other persons occupying a 
position with reference to the property or affairs of another 
inconsistent with the duties or interests of a purchaser^ 
cannot themselves purchase the property with which they 
are thus connected or entrusted (a?). Thus, mortgagees 
selling under a power of sale, an arbitrator contracting 
for unascertained claims of parties to the reference (e), 
commissioners for inclosure under a General Inclosur^ 
Act, who cannot purchase land in a parish in which an 
inclosure is made until five years from the date and exe- 
cution of their award (/), or valuers acting under the 
Commons Inclosure Act, who are under a similar disability 
for the term of seven years (^), are all imable to purchase 
the property with which they are thus fiducially connected. 
A trustee, to preserve contingent remainders, may purchase 
from his cestui que trust (h). 

A person who has never acted as trustee and has dis* 
claimed the trust is imder no disability (e), but a trustee 
cannot get rid of his incapacity, after he has once acted as 
trustee, by retiring from the trust (/). It must, however, 
be remembered that though a purchase by a trustee from 
himself, where he performs the two functions of seller and 
buyer, is always voidable, a purchase by the trustee from 
the cestui que trust msLj be supported if the relation of 
trustee and cestt^^i que trust be previously dissolved, or the 
parties agree to stand with reference to each other in the 



{d) See Fox v. Mackreth, Wh. & (/) 41 Geo. 3, o. 109, s. 2. 

T.L.O., Vol. I. and notes thereto; (^) 8 & 9 Vict. o. 118, s. 129. 

Part, V. & P. pp. 35—67. (h) Parkes v. White, 11 Ves. 226. 

(e) Blmnerhasset v. Dap, 2 Ba. & (i) Clark v. Clark, 9 A. 0. 733. 

B. 116. 0) ExparU James, 8 Ves. 352. 
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character of yendor and purcliaser {k)y and the trustee 
behaves fairly and honestly. 

A solicitor may purchase from his client, but it is 
essential that the client should be advised by some dis- 
interested solicitor, and it would rest with the solicitor 
purchasing to prove that he gave an adequate considera- 
tion (/) ; and if the solicitor purchase through the inter- 
vention of a third party, so that the client is not aware 
that the solicitor is the real purchaser, the transaction 
cannot be supported (m). 

A relative of a disqualified person may purchase bond 
fide on his own account (»), and the court will in the 
absence of fraud decree a specific performance at the suit 
of a purchaser (o). 

A tenant for life under a settlement, whose consent is 
necessary to the exercise of a power of sale by the trustees, 
may nevertheless purchase from them under the power (^). 

(*) Qxbson V. Jeyes^ 6 Vos. 277 ; (m) MePherson v. Watty 3 A. C. 

CoUs Y. Treeothiehy 9 Yes. 247; 254. 

TJnderhiU, pp. 405, 406 ; Lewin on (w) Ferraby v. Hobson, 2 Ph. 261. 

Trusts, p. 638. (o) Preatage v. Langford, 3 Mood. 

if) Edwards v. MeyrieJe, 2 Hare, 248 ; CoUa v. Treeothick, 9 Yes. 

63; Moltnan v. Zoynes, 23 L. J. 234. 

Oh. 629 ; Gibbs v. J)aniely 4 Giff. (p) Howard v. Dueane, Turn. & 

1. dee alsoPf«aMt v. Att,-Gen, for R. 81 ; Dicconson y. Talbot j L. B. 

Gibraltar, L. B. 6 P. 0. 616. 6 Oh. 32, 
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Section 6. 
Mortgagees. 

A mortgagee selling under a power of sale cannot be 
correctly classed under the tead of Fiduciary Vendors. 
There is, in fact, no fiduciary relation between mortgagee 
and mortgagor until the mortgagee has realized his secu- 
rity and received more than enough to pay what is due 
upon it, in which case he stands in a fiduciary position 
with regard to the balance. Thus, not only can the mort- 
gagee purchase the equity of redemption from the mort- 
gagor {q)y but he can sell the mortgaged estate under a 
power of sale to one of two mortgagors (r). 

A mortgagee cannot sell to himself either alone or with 
others, nor to a trustee for himself (s), nor to anyone 
employed by him to conduct the sale (t). With this 
exemption a mortgagee can sell to anybody who can buy, 
provided that he acts bond fide^ and does not fraudulently, 
wilfully, or recklessly, sacrifice the property of the mort- 
gagor (w). The mortgagee has the right to obtain pay- 
ment of his debt through the exercise of his power when 
it has arisen, without regard to the then existing condition 
of the market. A power of sale does not authorize the 
mortgagee to sell fixtures apart from the freehold (wm). 



(g) Knight v. MajoribankSf 2 
Mac. & G. 10. 

(r) Kennedy v. Be Traffordj (1896) 
1 Ch. 762. 

(«) Downes v. CrazebrooICf 3 Mer. 
200; Robertson v. Norria, 1 Giff. 421. 

it) Whitcomb v. Minchin, 5 Madd. 
91 ; Martinaoe v. Clowes^ 21 0. D. 
867. 

{u) Kennedy v. De Trafford^ supra; 



Farrar v. FarrarSy Ltd., 40 CJy, 
395; Warner v. Jacob, 20 0. 
D. 220. See also Oonyeyancing^ 
Act, 1881, 8. 21, 8ub-8> 3 (6). 

(mm) Jn re Yates, Batcheldor v. 
Tates, 38 C. D. 112. If such a 
power is given hj the mortgage 
deed it must be registered as a bill 
of sale. Climpson v. Coles, 2S 
Q. B. D. 465. 



--'- w- -- 
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A sale by a mortgagee can be made either by virtue of 
an express power in the mortgage deed, or of the statutory 
powers conferred by the Conveyancing Act, 1881 (t?), and 
Lord Cranworth's Act (w). The powers of these acts mayj 
however, be excluded by a contrary intention expressed in 
the indenture of mortgage (a:), and only apply to mort-r 
gages made by deed. 

The power of sale conferred on mortgagees by the Con- 
veyancing Act arises " when the mortgage money has 
become due," i,e,, after the day appointed for payment by 
the mortgage deed, which is usually fixed at six months 
from the date of the mortgage, in any of three foUowing 
cases, viz. : — (p) 

(1) When notice requiring payment of the mortgage 
money has been served on the mortgagor, or one of 
several mortgagors, and default has been made in 
payment of the mortgage money or part thereof 
for three months after such service (z) ; or 
' (2) Some interest under the mortgage is in arrear, and un-i 
paid for two months after becoming due (a) ; or 
(3) There has been a breach of some provision contained 
in the mortgage deed or the act, and on the part of 
the mortgagor or of some person concurring in 
making the mortgage to be observed or performed, 
other than and besides a covenant for payment of 
the mortgage money or interest thereon {b). 

(v) 44 & 46 Vict. c. 41, ss. 19-22. (y) Conveyancing Act, 1881, 

(w) 23 & 24 Vict. c. 146, ss. 11- s. 19, sub-s. 1. 
16. {z) lb. 8. 20, sub-8. 1 ; and see 

• (x) Conveyancing Act, 1881, also s. 67. 
B. 19, snb-s. 3 ; Lord Cranworth's {a) lb, s. 20, sub-s. 2. 

Act, s. 32. {b) lb. s. 20, sub-s. 3. 
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When the power of sale under the act has become exer- 
oiseable the mortgagee can sell, or concur with any other 
person in selling, the mortgaged property, or any part 
thereof, either subject to prior charges or not, and either 
together or in lots, by public auction or private contract, 
subject to such conditions respecting title, or evidence of 
title, or other matter as he (the mortgagee) thinks fit, with 
power to vary any contract for sale, and to buy in at an auc- 
tion, or to rescind any contract for sale, and to re-sell with- 
out being answerable for any loss occasioned thereby (c). 

A mortgagee exercising the power of sale conferred by 
the Conveyancing Act has power by deed to convey the 
property sold "/or such estate and interest therein as is the 
subject of the mortgage, freed from all estates, interests, and 
rights to which the mortgage has priority, but subject to 
all estates, interests, and rights which have priority to the 
mortgage" (d). 

The mortgagee is enabled to sell so as to give the pur- 
chaser the estate discharged from the equity of redemp- 
tion, but an equitable mortgagee cannot convey the legal 
estate (e). 

In the case of copyholds, the legal right to admittance 
does not pass by a deed under the Conveyancing Act 
unless the deed is "sufficient otherwise by law, or is 
sufficient by custom in that behalf," so that where a 
mortgagee of copyholds has had a surrender, with a legal 
right to admittance on payment of a fine, he cannot pass 



(c) Gonyeyanoing Act, 1881, (e) In re Modson and SoiPet^ Con* 

8. 19, Bub-B. 1. tract, 35 0. D. 668. 

{d) lb, B.21, Bub-s. 1. 
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Buoli legal right of admittanoe without being first admitted 
himself (/). 

Where a conveyance is made in professed exercise of the 
power of sale conferred by the act, the tide of the pnr- 
chaser is not impeachable on the ground that no case had 
arisen to authorize the sale, or that due notice was not 
given, or that the power was otherwise improperly or 
irregularly exercised. In the case of a bond fide purchaser 
the only remedy of the person damnified is against the 
mortgagee who exercised the power {g). But if the 
purchaser knew that notice had not been given, or 
any other irregularity committed, the sale may be set 
aside {h). 

A mortgagee, at any time after the power of sale con- 
ferred by the ConV(9yancing Act has become exerciseable, 
can recover the title deeds which a purchaser would be 
entitled to demand from the mortgagor or subsequent 
mortgagees (e). 

The powers of a mortgagee under the Conveyancing 
Act may be exercised by " any person for the time being 
entitled to receive and give a discharge for the mortgage 
money '' {j) ; that is to say, by the original mortgagee, 
his executors, administrators, and assigns (A:), and where 
there are two or more mortgagees by the survivor of 
them (/). 

(/) Conveyancing Act, 1881, sub-s. 3 (7) ; and of. Lord Cran- 

8. 21, Bub-s. 1. worth's Act, s. 16. 

{g) lb, 8. 21, sub-B. 2 ; and cf. (J) lb, 8. 21, sub-s. 3 (4). 

aimilar proyision in sect. 13 of {k) lb, s. 2 (vi.). 

Lord Oranworth's Act. (Q Hxndy. Foole, 1 K & J. 383; 

(A) SelwynY, Garfit,dS C,D,27Z. and see Conveyancing Act, 1881, 

(i) Conveyancing Act, 1881,8.21, s. 61. 
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The powers of sale conferred by Lord Oranworth's Act 
maj still be exercised by mortgagees in the case of mort- 
gage deeds executed after the 28th August, 1860, and 
before the 1st January, 1882 {m). 

The provisions of Lord Oranworth's Act are similar to 
those of the Conveyancing Act, but with the following 
important differences :— 

(1) The powers of Lord Cranworth's Act cannot be 

exercised until after the expiration of one year from 
the time when the principal money shall have 
become due, or after any interest on such principal 
money shall have been in arrear for six months^ or 
after any omission to pay any premium on any 
insurance which, by the terms of the deed, ought 
to be paid by the person entitled to the property 
subject to the charge (w). 

(2) Under the Conveyancing Act, the power of sale is in 

no case exerciseable until " the mortgage money has 
become due " ; but under Lord Cranworth's Act it 
seems to be exerciseable where interest is six 
months in arrear, although the principal money is 
not yet due. 

(3) The notice to the mortgagor required by Lord 

Cranworth's Act is six months^ and must be given 
in every case (o), whereas under the Conveyancing 
Act no notice is required if interest is two months 
in arrear. 

(4) Lord Cranworth's Act is confined to herediiO' 

(m) Oonyeyancing Act, 1881, (n) LordCranwortli's Act, s. 11. 

B. 71 ; In re Solomon and Meagher* a (o) lb, s. 13. 

Contract^ 40 G. D. at p. 510. - 
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ments {p)y whereas the Conyeyanoing Act applies 
to property generally. 
(5) An equitable mortgagee under Lord Oranworth's 
Act can convey whatever legal estate was in the 
mortgagor at the time of the mortgage {q). 

{p) Lord Oranworth's Act, 8. 11. {q) lb. a. 15; In re Solomon and 

MeagherU Contract^ 40 0. D. 508. 
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Chapter VI. 
LIMITED OWNERS. 



Section 1. 

Sales under the Settled Land Acts. 

In a large number of cases the vendor is not the absolute 
owner of the property which he desires to sell, but proposes 
to avail himself of the statutory powers conferred on 
limited owners by the Settled Land Acts, 1882 — 1890. 
Under these circumstances, the vendor, before entering 
into the contract of sale, should satisfy himself as to the 
following points, viz. : — 

I. Is he a tenant for life, or a person having the powers 

of a tenant for life, for the purposes of the Settled 
Land Acts P If this question must be answered in 
the negative, the other points do not arise. 

II. What estate has he power under the Acts to 

convey P 
m. Are there trustees in existence for the purposes of 

the Acts ? If not, such trustees must be appointed. 
IV. Is the assent of the trustees necessary to the sale of 

the property. 
It is proposed to consider these four points in detail. 
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Section 2. 
Who is Tenant for Life. 

A tenant for life for the purposes of the Settled Land 
Acts is " the person who is for the time being under a 
settlement beneficially entitled to possession of settled land 
for his life'^ (a). If in any case there are two or more 
persons so entitled as tenants in common, or as Joint tenants^ 
or for other concurrent estates or interests, they together 
constitute the tenant for life (6). "Settled land" means 
land or incorporeal hereditaments and any estate or inte- 
rest therein which is the subject of a settlement (c) ; and 
the determination of the question whether land is " settled 
land " is governed by the state of facts, and the limi- 
tations of the settlement at the time of the settlement 
taking effect (d), A " settlement " is defined as any deed, 
will, agreement for a settlement, or other agreement, 
covenant to surrender, copy of court roll. Act of Parlia- 
ment, or other instrument, or any number of instruments, 
tinder or by virtue of which any land, or any estate or 
interest in land stands for the time being limited to or 
in trust for any persons by way of succession (e), 

A settlement which is constituted by more than one 
instrument is generally known as a compound settlement. 
A compound settlement may be constituted by a will and 
a deed (/), or by two or more deeds (g), or by a will or 
deed together with an act of parliament (A). 

(«) Settled Land Act, 1882; {f) In re Mundy's Settled Estates, 

45 & 46 Vict. 0. 38, 8. 5, sub-s. 2. (1891) 1 Oh. 399; In re B^g'a 

(h) lb. 8. 2, sub-s. 6. SettUd Estates, (1892) 2 Ch. 219. 

{e) lb. 8. 2, sub-s. 3 and 10. , (^) Re Marquis of AiUsbury and 

\d) lb. 8.. 2, 8ub-s. 4. Lordlveagh, (1893) 2 Oh. 3^6, 

\e) lb, 8. 2, 8ub-8. 1. (A) rtff^V.^a2^yA,(1896)lGh.37. 



120 LIMITED OWNERS. [CH. VI. § 2. 

The definition of tenant for life which has been given 
above must be taken in connection with sect. 63 of the 
Settled Land Act, 1882, which deals with trusts for the 
immediate sale of land. But the powers of a tenant for 
life under that section can only be exercised with the leave 
of the court (^), and in practice are never resorted to for 
the purpose of selling land. 

The following limited owners have the powers of a 
tenant for life under the Settled Land Acts, when the 
estate or interest of each of them is in possession (^), viz. : 
(i.) A tenant in tail, including a tenant in tail who is 
restrained from barring the entail by special Acts 
of Parliament, as in the case of the Shrewsbury 
and Abergavenny estates ; but not including such 
a tenant in tail where the estate was purchased 
with money provided by Parliament in conside- 
ration of public services ; as, for instance, the 
Wellington and Marlborough estates, 
(ii.) A tenant in fee simple, with an executory limita- 
tion, gift, or disposition over, on failure of his issue, 
or any other event (/). 
(iii.) A person entitled to a base fee, although the 
reversion is in the Crown, and so that the exercise 
by him of his powers under the act shall bind the 
Crown (m). 
(iv.) A tenant for years determinable on life, not hold- 
ing merely under a lease at a rent. 

(i) Settled Land Act, 1884, s. 7, (m) See supra '^Entail," p. 31. 

sub-B. 1. This does not apply to the tenant 

{k) Settled Land Act, 1882, 8. 58, for life of a base fee. £e Mora^ 

Bub-B. 1. head:'* Settled. Estates, W. N. (1893), 

(/) See supra "Devise," p. 25. 180. 
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(v.) A tenant pur autre vie holding merely under a lease 

at a rent (n). 
(vi.) A tenant for his own or any other life, or for 
years determinable on life, whose estate is liable to 
cease in any event during that life, whether by 
expiration of the estate or by conditional limitation 
or otherwise, or to be defeated by an executory 
limitation, gift, or disposition over, or is subject to 
a trust for accumulation of income for payment of 
debts or other purpose (o). 
(vii.) A tenant in tail after possibility of issue ex- 
tinct (p). 
(viii.) A tenant by the curtesy {q). 
(ix.) A person entitled to the income of land under a 
trust or direction for payment thereof to him 
during his own or any other life, whether subject 
to expenses of management or not, or until sale of 
the land, or until forfeiture of his interest therein 
on bankruptcy, or other event. 
A prohibition or limitation in a settlement against the 
exercise by a tenant for life of his statutory powers is 
void (r) ; and so, too, is a contract by a tenant for life not 
to exercise such powers (s). 

The powers of a tenant for life are not assignable {t) ; 
but if a tenant for life sells or mortgages his life estate, 
he can only sell with the consent of the assignee {u). 

(n) See tupra, <<Desoent," p. 18. (r) SetUed Land Act, 1882, s. 61.' 

(o) Of. J&f Paget, 30 0. P. 161 ; (,) xb. b. 60, Bub-a. 2. 

mUiams^. Jenkins, (1893) 1 Oh. (^j ^ ^ ^^^ ^^.^^ 1 ^ ^^ ^^^ 

700. ^ 2 sab-B 7 

(i>) Seewfpra, "BAtail,"p. 81. ,\ „. ' L v . 

[q) See iupra, " Ourtefly," p. iO. W ^' ?• ^^; ^^' »' 
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If the tenant for life assigns or charges his life estate in 
a marriage settlement or deed of family arrangement, he 
can still sell without the consent of the assignees, but 
trustees must be appointed of the compound settlement 
constituted by the original settlement and such instrument 
as aforesaid (a?). 



Section 3. 
Powers of the Tenant for Life. 

Where the vendor is a tenant for life, or a person 
having the powers of a tenant for life, he may sell the 
settled land, or any part thereof, or any easement, right, 
or privilege of any kind, over or in relation to the 
same {y). The sale may be made in lots, and either by 
auction or private contract, and the vendor may make 
conditions as to title, user of . the land, mines and 
minerals, &c. (2). 

The sale should be made at the best price that can rea- 
sonably be obtained (fl^), and the tenant for life should 
have regard to the interests of all parties entitled under 
the settlement {b) ; but a purchaser dealing in good faith 
shall be conclusively taken to have given the best price that 
could reasonably be obtained (c). 

A conveyance by a tenant for life is effectual to pass 
the land conveyed, or the easements, rights, or privileges 

{x) 53 & 64 Viot. 0. 69, s. 4. sub-s. 1. 

The point aa to appointment of {z) lb, s. 4, finb-S0. 3, -4, 6, 6. 

trustees has been decided by North, (a) lb. s. 4, sub-s. 1. 

J., in chambers. {b) lb. s. 63. 

(y) Settled Land Act, 1882, s. 3, {e) lb. a. 54. 
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oreated, disoharged from all the limitations, powers, and 
provisions of the settlement, and from all estates, interests, 
and charges subsisting or to arise thereunder, but subject 
to and with the exception of — 

(i.) All estates, interests, and charges having priority to 

the settle^nent. 
(ii.) All such other, if any, estates, interests, and charges 
as have been conveyed or created for securing 
money actimlly raised at the date of the deed, 
(iii.) All leases and grants at fee-farm rents or other* 
wise, and all grants of easements, rights of common, 
or other rights or privileges granted or made for 
value in money or money's worth or agreed so to 
be, before the date of the deed, by the tenant for 
life, or any of his predecessors in title, or by any 
trustees for him or them, under the settlement, op 
under any statutory power, or being otherwise 
binding on the successors in title of the tenant fop 
Ufe(^). 



Section 4. 

Trustees for the Purposes of the Settled Land Acts. 

The following persons are trustees for the purposes of 
the Settled Land Acts : — 

(1.) The persons who are by the settlement declared to 

be trustees thereof for the purposes of the acts {e). 
(2.) The persons, if any, who are for the time being 

under the settlement trustees with power of or 

(^ SetHikd Land Act, 1882, 8. 20, sab-B. 2. {e) lb. s. 2, sab-s..8. 

g2 
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power to consent to a sale of the settled land {e)y 

or with future power of sale, or tinder a future 

trust for sale, or with power of consent to the 

exercise of such future power, and whether the 

power or trust takes effect in all events or not (/). 

(3.) The persons (if any) who are for the time being 

^ under the settlement trustees, with power of or 

upon trust for sale of ant/ othm* land comprised in 

the settlement and subject to the same limitations 

as the land to be sold, or with power of consent to 

^ the exercise of such a power of sale {g). 

(4.) Trustees appointed upon summons by a judge in 

chambers under sect. 38 of the principal act. 
The tenant for life, before exercising his power of sale, 
iaust give not less than one month's notice of his intention 
to the trustees and also to their solicitor (A), but a general 
liotice is sufficient without specifying any specific sale 
which may be contemplated at the time (t), and the 
trufitees may by writing waive notice in any particular 
case or generally, and may accept less than one month's 
notice {k). 

The purchaser is not concerned to inquire whether due 
notice has been given (/). 

The number of trustees must not be less than tu:Oj unless 
a contrary intention is expressed in the settlement (m). 

^ [e) Settled Land Act, 1882, s. 2, (%) Settled Land Act, 1884, s. 6, 

8ub-s. 8. sub-s. 1. 

. (/) Settled Land Act, 1890, (jc) j^. g. g^ gub-s. 3. 

8. 16, sub-B. 2. .J. ^^^ Lan^ j^^^ i882, b. 45, 

i0) lb. 8. 16, 8nb.8. 1. g^^_g 3^ 

(A) Settled Land Act, 1882,8. 45, ^ ^ „ ^ , , , 

g^^g I (w) lb, s. 39, and 8. 45, 8ab-s. 2. 
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The purcliase-moiiey may be paid into court or to the 
trustees at the option of the tenant for life (n), but in 
practice the latter course is generallj adopted, and in that 
case the trustees must join in the conveyance in order to 
give the purchaser a receipt for the purchase-money (o). 
Whichever course is adopted, it is necessary that there 
should be trustees of the settlement in existence ; and the 
purchaser, before paying his purchase-money, should ascer- 
tain that there are duly appointed trustees for the purposed 
of theact(j?)» 



Section 6. 
Powers of Settled Land Act Trustees. 

As a general rule, the trustees have nothing to do with 
.the sale except to receive notice of the tenant for life's 
intention to sell, and to give a receipt for the purchaser 
inoney, although, if they consider the sale improvident, 
they have power to submit the matter to the court (q). 
They are not parties to the sale, and their consent is quite 
unnecessary. To this rule, however, there is one important 
exception, viz., that when the principal mansion-home on 
any settled land, which is not usually occupied as a farm- 
house, together with pleasure-grounds, park, and lands 
usually occupied therewith, exceeding twenty-five acres ii^i 
extent, are to be sold, the consent of the trustees is 
necessary (r). 

(») Settled Land Act, 1882, s. 22. 3 Gh. at p. 400. 

(o) lb. 8. 40. {g) Settled Land Act, 1882, s. 44. 

Ip) Moggridge y. Clapp, (1892) (r) Settled Land A9t, 1890, 8. 10. 
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Chapter VII. 

POWEES CONFEREED BY LANDS CLAUSES 
CONSOLIDATION ACT, 1845. 

The compulsory taking of lands for undertakings of a 
public nature is now regulated by the Lands Clauses 
Consolidation Act (a), which empowers the promoters of 
an undertaking to agree with the owner of lands by the 
special act authorized to be taken, and with all persons 
having any interest in such lands by that or the special 
act enabled to sell and convey the same, for the absolute 
purchase thereof and of all estates and interests therein (&)• 
It shall be lawful for all parties seised, possessed of, or 
entitled to any such lands, or any estate or interest therein, 
to sell, convey or release the same to the promoters of the 
undertaking, and to enter into all necessary agreements 
for that purpose, and particularly it shall be lawful for 
aU or any of the following parties so seised, possessed or 
^entitled as aforesaid, so to convey or release (that is to 
say), all corporations, tenants in tail or for life, married 
women seised in their own right or entitled to dower, 
guardians, committees of lunatics and idiots, trustees or 
feoffees in trust for charitable or other purposes, executors 
and administrators, and aU parties for the time being 
entitled to the receipt of the rents and profits of any such 

(a) 8 & 9 Vict. 0. 18. (b) lb. s. 6. 
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lands in possession, or subject to. anj estate in dower, or 
to any lease for life or for lives and years, or for years or 
any less interest ; and the power so to sell and convey or 
release as aforesaid may lawfully be exercised by all such 
parties other than married women entitled to dower, or 
lessees for life or for lives and years, or for years or for 
any less interest, not only on behalf of themselves and 
their respective heirs, executors, administrators and suc- 
cessors, but also for and on behalf of < every person entitled 
in reversion, remainder, or expectancy after them, or iu 
defeasance of the estates of such parties, and as to such 
married women, whether they be of full age or not, jas if 
they were sole and of full age, and as to such guardians 
on behalf of their wards, and as to such committees on 
behalf of the limatics and idiots of whom they are the 
committees respectively, and that to the same extent as 
such wives, wards, lunatics, and idiots respectively could 
have exercised the same power under the authority of this 
or the special act if they had respectively been under no 
disability, and as to such trustees, executors and admin- 
istrators on behalf of their cestuis que trusty whether infants, 
issue unborn, lunatics, femes covert, or other persons, and 
that to the same extent as such cestuis que trust respectively 
oould have exercised the same powers under the autho- 
rities of this and the special act as if they had respectively 
been under no disability (c). 

The purchase-money or compensation to be paid for 
lands purchased or taken from any party under any dis- 
ability or incapacity, and not having power to sell or 

(«) 8 & 9 Yiot. o. IS, s. 7. 
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oonvej Buoh lands except under the provisions of that or 
Ihe speoial act, is to be asoertained either by the verdict ol 
a jury or arbitration or by valuation {d). 

Nothing in the act or in the special act shall enable 

any municipal corporation to sell without the approbation 

of the Local Government Board (e), and committees of 

lunatics should not exercise the powers conferred on then^ 

by the act without the consent of the court of lunacy (/). 

When promoters of an undertaking require to purchase 

lands under the authority of the act, they are to givd 

notice to treat in the manner prescribed by the 18th seo-v 

tion, and such notice constitutes, as between the owner 

and the company, the relation of vendor and purchaser to 

a certain extent {g). But if an owner dies after receiving 

the notice before the price is fixed, the purchase-money 

will go to his heir (h), though should the price be fixed^ 

the relation of vendor and purchaser is fully established (t)* 

If the purchase-money or compensation payable in 

respect of any lands taken from any person under any 

of the disabilities before mentioned amount to or 

exeeed the sum of 200/., the same shall be paid 

into the Bank in the manner directed by the act^ 

and shall remain so deposited until the same shall be 

applied to some or one of the following purposes, viz. ; 

(d) S &9 Vict. 0. 18, B. 9. Bail. Co., 2 Johns. & Hem. 248 f 

. {e) lb, B. 15. Me Battersea Bark Acts, 32 Bear. 

(/) In re Wade, 1 H. & Tw. 591. 

202. {h) Batteraea Bark Acts, 32 Beskv^ 

{ff) Stone and others v. Coml. BaiL 691. 

Co., I Bail. & Canal Gases, 375 ; (i) Begeni's Canal Co. y. Ware, 

Haynes y. BCaynes, 1 Drew. & Sm. 23 Beav. 575 ; Metropolitan BaiL 

426; Gardner v. Charing Cross Co. y, Woodhouse, llJui. 296. 



CH. YII. J POWERS UNDER L. C. C. ACT, 1845.: 129L 

the purchase or red(9mption of the land tax,' or the discharge) 
of any incumbrance affecting the land purchased or taken 
or other lands settled therewith, — ^in the purchase of other 
lands to be settled in the same manner as the lands pur- 
chased or taken, or if paid in respect of buildings taken or 
injured, in removing or replacing such buildings or substi- 
tuting others in their stead in such manner as the Court* 
shall direct, or in payment to any party absolutely entitled 
to the money (A). 

If such money or compensation shall not amount to 
200/. and shall exceed 20/., it shall either be paid into the. 
Bank, and applied as directed with respect to sums amount* 
iag to or exceeding 200/., or the same may be paid to twa 
trustees to be nominated in the manner prescribed by ther 
act, but such last-mentioned application is not to be made 
unless the promoters of the undertaking approve thereof 
and of the trustees named, and such money shall be by 
such trustees applied in the manner directed with respect 
to money paid into the Bank, but it shall not be necessary: 
to obtain any order of the court for that purpose (/)♦ 
. If such money shall not exceed twenty pounds, the same 
shall be paid to the parties entitled to the rentd and profits 
of the lands for their own use and benefit ; or in case of 
incapacity of such persons, the same money shall be paid 
for their use to their respective guardians, husbandd^> 
dommittees^ or trustees (m). ') 

Upon the deposit in the Bank of the purchase-money ort 
oompeiisation, all parties by the act enabled to seE or: 
convey lands shall, when required so to do by the promjotera 

(A) 8 & 9 Vict. 0. 18, A 6^. . . .(1) lb, h. 71'* 1 (m) lb, b. 72. 

g5 
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of the undertakingy convey the lands to them or as they 
shall direct, and in default thereof, or if a good title is 
failed to be adduced to such lands to their satisfaction, it 
c^iall be lawful for the promoters, if they think fit, to exe- 
cute a deed poll under their common seal if they be a^ 
corporation, or if they be not a corporation under the 
hands and seals of the promoters or any two of them, 
containing a description of the lands in respect of which 
such default shall be made, and upon such deed poll being 
executed in the manner directed by the act all the estate 
and interest in such lands of or capable of being sold or 
conveyed by the party between whom and the promoters 
such agreement shall have been come to, or as between 
whom and the -promoters such purchase, or compensation, 
shall have been determined, shall vest absolutely in the 
promoters, and as against sJch parties and aU pLes ou 
behalf of whom they are hereinbefore enabled to sell and 
Eonvey, the promoters of the undertaking shall be entitled 
to the immediate possession of such lands (n). 

If the owner of such lands or of any interest therein on, 
tender of the purchase-money or compensation either agreed 
or awarded to be paid in respect thereof, refuse to accept 
tiie same or neglect or fail to make out a title to^suoh lands 
or to the interest therein claimed by him to the satisfaction 
of the promoters, or if he refuse to convey such lands as 
directed by the promoters, or if any such owner be absent 
from the kingdom or cannot after diligent inquiry be 
found or fail td appear on the inquiry before a jury as^ 
tiierein provided, it shall be lawful for the promoters to 

(n) 8 & 9 Yiofc. o. 18, 8. 75. 



CH. Vn.] POWEES UNBER L. C. C. ACT, 1845. 131 

deposit the purchase-monej in the Bank (o). And upon 
suoh deposit it shall be lawful for the promoters if they 
think fit to execute a deed poll as provided for by the 
75th section of the aet, which is to vest in the promoters 
sill the estate in the lands described therein of the parties 
for whose use such purchase-money or compensation shall 
have been deposited (p). 

. In all cases of money deposited in the Bank under that 
or the special act, except where sudnk moneys have been 
deposited by reason of refusal of the party entitled thereto 
to receive the same, or to convey the lands or make out 
a good title, it shall be lawful for the Court to order 
the costs of the following matters, including therein all 
reasojiablo charges and expenses incident thereto, to be 
pedd by the promoter^^ that is to say, the costs of the pur« 
Cubase or taking of the lands, other than such costs as 
therein otherwise provided for, fmd the costs of the invest* 
ment of such moneys in government or real securities and 
of the re-investment thereof in the purchase of other lands. 
Provided alw9.ys, that the costs of one application only for 
re-investm^nt in land i^all be allowable, unless it shall 
appear to the court that it was for the benefit of the parties 
interested in the moneys that the same should be invested 
in the purchase of ,laiids in different sums and at different 
times (j^). 

ConveyancQS of laxids to be purchtuBcd under the pro<* 
visions of that or the special act may be according to the 
forms in tlie schedules to tJie act) oir.as n^eax thereto as the 
ciroumstaaoes of tjie.case will odmit^or by deed in any 

(o) 8 & 9 Viot. 0. 18. 8. 76. Ip) lb. 8. 77. {g) 3. 8. 80^ 
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other form which the promoters of the undertaking may 
think fit ; and oonveyanoes made according to the forms 
in the schedule, or as near thereto as the circumstances of 
the case will admit, shall be effectual to vest the lands 
thereby conveyed in the promoters of the undertaking, 
and shall operate to merge all terms of years attendant by 
express declaration or construction of law, and to bar all 
estates tail and all other estates, rights, titles, remainders, 
reversions, limitations, trusts and interests whatsoever in 
the saidi lands, but although terms of years be thereby 
merged, they shall, in equity, afford the same protection 
as if they had been kept on foot (r). 

The costs of such conveyances shall be borne by the 
promoters of the undertaking, and such costs shall include 
all charges aiid expenses incurred as well on the part of 
the seller as the purchaser, and the costs of deducing,' 
evidencing and verifying the title to such lands, and of all 
abstracts and attested copies and other reasonable expenses 
incident to the investigation, deduction and verification of 
the title (s). It is doubtful whether, under the provisions 
of the act, the vendor can recover the costs of or prior to 
the contract, and consequently it is usual to stipulate that 
the promoters shall pay the costs of and incident and 
^preliminary to the agreement for sale and purchiEuse (^)* 
With reference to the costs of the conveyance, it-has been 
iield in the case of a landowner dying after contract and 
'before conveyance, leaving infant heiresses on whom the 
'estate descended, that the company were Entitled to be 
"paid out of the pUtchase-lnoney their costia of suit for pro* 

(r) 8 & 9 Vict. c. 18, B. 81. (t) SeefhoweYeTf Ex parifSUyens, 

{s) Ih, B. 82. • • ' 12 Jur-. 238/ • ' : - ' ' > 
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curing a declaration that the infants were trustees, and 
able, as such, to convey within the meaning of 11 Geo. 4 
& 1 WiU. 4, 0. 60 (w) ; and the costs of a suit rendered 
necessary to procure a conveyance under 1 Will. 4, o. 60y 
have been allowed out of the purchase-money in a case 
where the vendor devised the land in strict settlement (a;). 

Legal expenses, however, incurred in taking out ad- 
ministration for the purpose of conveying leaseholds must 
be borne by the promoters {y). 

Every conveyance to the promoters of lands of copyhold 
or customary tenure is to be entered by the steward of the 
iaanor upon the court roUs ; and upon payment of such 
lees as would be due to him on the surrender of the same 
lands to the use of a purchaser, he is to make such inrol-^ 
inent, and the conveyance, when so inroUedj is to have 
the effect in respect of such lands as if the same were of 
freehold tenure ; and until the same are enfranchised they 
toe to continue subject to the accustomed fines, heriots and 
services (2) ; and it has been held that under this provision 
the steward cannot claim the fee which would be payable 
oil the admittance of a purchaser [a). 

The act also contains provisions enabUng the promoters 
to dispense with the concurrence of incumbrancers who 
i*efiise to receive their money or release, or who cannot 
make a satisfactory title, and also provisions which apply 
to cases where a portion only of the lands subject to 

(u) Midland Rail. Co. v. Weseomhy (y) Re Liverpool Improvement Act ^ 

11 Sim. 67 ; see, however, Hanson L. R. 5 Eq. 282. 
V. Lake, 2 You. & Col. 328. («) 8 & 9 Vict. c. 18, as. 95 

• ' {x) Eastern Counties Rail, Co, y. and 96. . ' : - ' ) 

J\*ffnell and others, 3 Rail. & Canal (a) Cooper y.. Norfolk Rail, Co,, 

Cases, 133. . 3 Exch. 546.' 
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fhe inoumbranoe is required for the purposes of the under- 
taking (6). 

The powers of the promoters for the oompulsory taking 
of lands for the purposes of the special act are limited to 
the prescribed period, aad, if no period is prescribed, not 
after the expiration of three years from the passing of tba 
special act (c). 

The act also contains provisions enabling the promoters, 
upon the discovery at any time of the existence of out- 
standing estates or interests, the purchase whereof may 
have been omitted by mistake, to purchase the same com-* 
pulsorily ; and prescribes the manner in which the value 
thereof is to be estimated, and provides for the payment of 
the costs of litigation with reference to such lands (d). 

The promoters are, within the time prescribed by the 
special act, or, if no period be prescribed, within' ten year$ 
after the expiration of the time thereby limited for the 
completion of the works, to sell such lands as shall not be 
required for the purposes of the undertaking. Suoh 
superfluous lands, unless they be situate in a town («), or 
be lands built upon or used for bmldiug purposes, are to 
be first offered to the person then entitled to the lands, if 
any, from which the same were originally severed, or if he 
refuse, or for six weeks neglect to signify his wish to pur- 
chase the same or cannot be found, then to other adjoining 
owners; and unless a sale be made either to such person 



(^) 8 & 9 Vict.o. 18, 88. 108— (e) As to what axe lands oitnate 

114<^ ' within a to^m within the ^^odaiuosr 

(e) lb, 8. 123. ' oi this Seotiom (U8),.see^/tp^ y. 

(d) lb. 88. 124-126. ^^^ ^^^ ^^^' ^'^ ^ ^^^ ^* 

500. 
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or adjoining owners, the superfluouB lands remaining un- 
sold after such period are to vest in and become the pro- 
perty of the owners of the land adjoining thereto, in 
proportion to the extent of their lands respeotively ad- 
joining the same (/). But a company may contract for a 
sale of superfluous lands before having made the prescribed 
offers, and having subsequently made same and had them 
refused may enforce the contract (g). The sale must be an 
absolute one ; and if an option of re-purchase is reserved 
the sale is void (gg). 

In every conveyance by the promoters the word grant 
shall operate b» express covenants by the promoters with 
the grantees therein named, that they were seised in fee, 
for quiet enjoyment, free from incumbrances by the pro- 
moters, and for further assurance (A). 



(/) 8 &'9 Viofc. o. 18, 88. 127— 
129. As to what are super- 
flnous lands within the meaning of 
these seotions, seo Coventry v. Z. B. 
and S. C. Bail. Co., L. B. 5 Eg. 
104 ; iondon and S. W, Bail, Co, v. 
Bladkfkir0y L. . R. 4 H. L. 610 ; 
BetU y^ OrMt BasUm Bail, Co,, 
L. R. 8 Ex. 294 ; Great Western 



Bail, Co. T. Jfai/f L. R. 7 H. I^ 
283 ; Be Metropolitan District Bail, 
Co. and Coeh, 13 C. D. 607. 

{jSl) London and Greenwich BaiL 
Co, y. Qoodchildy 8 Jur. 455. 

isg) iJoyv. »^tf/^,(1892)2Q.B. 
88. 

(h) 8 & 9 Yict. 0. 18, 8, 132. 
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PART III. 

THE CONTRACT OF SALE AND MATTERS RELATING 

THERETO. 



Chapter VIII. 
DESCEIPTION OF ESTATE. 



Section 1. 

What the Contract should disclose. 

A OONTKACT for the sale of land is a contract uherrimce fidei^. 
and consequently the particulars should disclose all that it 
18 material for ths purchaser to know. They must oontcdn 
a minute and accurate description of the subject-matter of 
the sale with all its peculiarities and incidents. It is also 
the duty of the yendor to give notice of adverse olainGur 
which are not idle and frivolous (a). Unless the contrary 
is expressed, an agreement to sell land will include the 
whole of the vendor's interest therein, and such interest 
will be deemed to be an estate in fee simple free from 
incumbrances. It will also be presumed to be accompanied 
by the rights incidental to such an interest, and the rule 

(a) Met/wood y. MaUalieu, 25 C. D. 357 ; In re Sarris and B^iMling** 
Contract, W. N. (1894), 19. 
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applies ^^ cujus est solum ejtis est vsque ad cerium et ad 
inferos ^^ (b). 

All latent defects in the estate of which the vendor or 
bis agent may be aware must be disclosed, as, for instance, 
an easement affecting the property (o), or a covenant 
restricting its user and enjoyment (a?). Patent defects, 
on the other hand, need not be called to the notice of the 
purchaser, even though the vendor be acquainted with 
them. 

. If an estate be sold subject to a lease, this fact must be 
expressly stated in the particulars, otherwise the contract 
will be considered to be for the sale of the property with 
vacant possession. Thus, where an estate, which was subject 
£o leases for lives at a low rent, was described as " now or 
late in the occupation of Hugh Eoberts," and the conditions 
provided that, on completion, the purchaser should be 
" let into the receipt of the rents and profits," making no 
mention of possession^ it was nevertheless held that the 
purchaser could not be compelled to take the title without 
compensation (e). 

It is unnecessary for a contract to refer to any charge 
which is incident to the land ; thus land tax, though not 
mentioned in the agreement, is presumed to be a charge. 
So also is tithe; and a purchaser is bound to take the 

(b) Whittington v. Corder, 16 Jur. Fatent Brick ^ Tile Co, v. Butler^ 

1034; ZanffbourneY,Gridleyj {IS92) 16 Q. B. D. 778; Ehaworth and 

2 Ch. 68 ; Bellamy v. Bebenhamy Tidy's Contract, 42 C. D. 23 ; In re 

(1891) 1 Ch. 412. Cox and Nev^s Contract, (1891) 2 

{e) Heytcood y. MaUalieu, supra ; Ch. 109. 

Ashbumer v. Sewell, (1891) 3 Ch. {e) Hughes v. Jones, 3 D. F. & J. 

405. 307 ; Eoyal Bristol Permanent Builds 

(d) Higgins and Hitchman's Con- ing Society y. Bomash, 35 . 0. B» 

tract, 21 C. D. 95; Nottingham 390. 
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I estate subject to these oharges, uiiless, indeed, the oontraot 

I states the land tax to have been redeemed, or that the 

j property is free from tithe (/). On a sale of copyholds, 

I the fines or customs of the manor need not be stated {g)^ 

1 and if it is clear from the contract that the land, though 

^ freehold, is held of a manor, it is not necessary to refer to 

quit rents or heriots which may be a charge thereon. 

An underlease must not be described in the contract as 
a lease (h) ; but should the purchaser be aware that the 
vendor's interest is anund^ease only, he will be bound, 
although the contract describe the interest as a lease (t) ; 
and where the vendor agreed to sell all his interest in a 
lease, the purchaser was compelled to accept an under- 
lease for a term less by three days than the original 
term(Ar). 

On the sale of leaseholds, a reasonable opportunity 
should be afforded the purchaser of inspecting the lease^ 
and if this has been done he will be affected with notice of 
its contents, and cannot complain that the covenants are 
unusually stringent (/). When a lease contains the 
usual covenant to deliver up the premises in good repair 
at the end of the term, and any of the demised premises 
have been removed, the fact should be stated (m) ; so also 



(/) Ebstoorth and Tidy's Contract, 
42 0. D. 23. 

(g) WhiU V. Ouddon, 8 01. & F. 
766. 

{h) Madeley y. Booth, 2 D. O. & 
8. 718 ; Beyfus and Martinet Con- 
tract, 39 0. D. 110. 

(•) Flood V. PriUhard, 40 L. T. 
S73 ; CambertoeU, ^. Society y. 
Solloway, 13 0. D. 754. 



{k) Waring y. Scotland, 57 L. J. 
Oh. 1016. 

{t) Beeve v. Berridge, 20 Q. B. D. 
523 ; In re Davis and Carey, 40 O. 
D. 601 ; Midgley v. Smith, W. N. 
(1893), 120; White and Smith's 
Contract, (1896) 1 Oh. 637. 

(m) Granger Y. Worms, 4 Oamp. 
83. 



1 
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should the circmustance of the lease oomprising property 
not inoluded in the sale (n). 

On the sale of building ground the exhibition on the 
plan of intended improvements on the adjacent land will 
not bind the vendor to execute such improvements (o) ; and 
when a house is sold with all its lights a statement in the 
contract that the adjoining land is building land will not 
authorize the vendor or a purchaser from him of such 
-adjoining land to build thereon so as to obstruct such 
lights (p) ; and the owner of a house having the enjoy- 
ment of certain lights, also possessing the adjoining or 
adjacent land, and selling the house to another person, 
<)annot build upon the adjoining or adjacent land and 
obstruct the enjoyment of such lights (q). 

This rule seems to apply when the house only exists in 
the contemplation of the parties (r). 



Section 2. 
Meaning of Particular Expressions. 

The following constructions have been put on various 
expressions used in particulars of sale : — 

A " brick-built " house is understood to mean a house 
brick-built in the ordinary sense of the word, not com- 

(n) Tomkim y. White, 3 Smith, Bing. 305. 

435. {q) Birmingham^ Dudley ^ District 

(o) Feoffees ofSerioVs Hospital v. Banking Co. v. J2m«, 38 0. D* 295. 

Oibson, 2 Dow, 301; Squire v. (r) Jfifea v. Jb«n, 17 L. T. N. S. 

Campbell, 1 My. & Kee. 459. 432 ; Bailey y. leke, 64 L. T. N. S. 

(p) Stoansborough y. Coventry^ 9 789. 
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posed externally partly of brick and partly of timber and 
lath and plaster (s). 

"Clear yearly rent" is understood to mean a rent free 
from all deductions usually paid by a tenant, but subject 
to such as are borne by a landlord, such as land-tax (t). 

" Gbound rent " is understood to be a rent less than the 
rackrent (t/). 

A " rent-charge " is, strictly speaking, a rent issuing 
out of land and charged thereon, with a power of dis- 
tress («?). A rent-charge is distinguished from a rent^ 
service by the absence of any tenure between grantor and 
grantee (w). 

Formerly, if the power of distress were omitted in the 
deed creating the rent, it was known as a Tent-seek {x) ; 
but since the act 4 Geo. 2, c. 28, which confers a statutory 
power of distress, a rent-seek may be accurately described 
as a rent-charge. 

A " yearly rent," charged on the rates of a corporation 
under sect. 11 of the Lands Glauses Act, 1845 (^), may be 
described as a rent-charge in the particulars of sale (2). 

A " fee-farm rent " is properly a rent-se?Tw?e reserved 
on a grant in fee (a), which, since the Statute of Quia 
Emptor es {b)^ can only be created by the Crown. The 

{a) Fowell v. DoubbUf Sug. 29. perty Statutes, 9ih ed., p. 105. 

{t) Tyr&mnell v. Anceater, 2 Ves. (-^j Littleton, s. 218. 

^^- ^^^- „ (y) 8 Vict. c. 18. 

(u) Stewart Y.Alliaton, 1 Mer. 26. ^' , ^ , , 

(t;) Lord Gerard and BeecUnCa ^ ^^ ^^^'"^ «^'^ BeecUnCa 

Contract, (1894) 3 Ch. at p. 301, ^"^''"^'^ (^S^*) ^ Ch. 295. 

per Chitty, J. W ^^ Hargrave's Edition of 

(«;) BadaxU v. SUphenaon, 1 Sim. Co. Litt., p. 144. 

& Stu. 124 ; Shelford's Beal Pro- (h) 18 Ed^ 1, c. 1. 
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expression, however, is generally used to describe a 
perpetual rent-charge in fee-simple (c). 

The word " farm " will include woodlands forming 
part of an estate, though not in the occupation of the 
tenant (d). 

A "beer-house" is a place where beer is sold to be 
consumed on the premises (e),as opposed to a " beer-shop," 
which is a place where beer is sold to be consumed off the 
premises (/). 

Notwithstanding that it is the duty of the vendor to 
describe the estate with accuracy and minuteness in the 
contract, mere puffing expressions, or statements of value 
on the part of the vendor, or any statement which is in 
effect an expression of his own opinion "wiH not avoid the 
contract. 

Thus, the statement that a house is "substantial" (^), 
or is "well built " (A), or is a "residence for a family of' 
distinction "(t), are merely commendatory statements which 
do not amount to a misdescription. So, too, a purchaser' 
was held to his contract where the property, which was. 
really worth about £200 a year, was described as of the 
" estimated annual value of £400 " (j). 

Frequently the particulars of sale are accompanied by 
a plan, which will control any inaccuracy or ambiguity 
in the description of the property (A). 

(e) Bradbury y. Wright ^ 2 Dong. {h) Kennard y. Ashman^ 10 T. L. 

624. B. 214. 

(d) Forttnan y. MiUf 3 Jur. 356. (i) Mqjennia y. Fallon^ 2 MoU. 587;^ 

(e) Feaae y. Coata^ 2 Eq. 688. [j) In re Hurlburt and ClaytmU 
(/) London ^ Suburban Zand Co, Contract, 57 L. J. Gh. 421. 

y. ruld, 16 G. D. 645. . (k) Nene Valley Drainage Com* 

{g) Johnton y. Smarif 2 Gifi. 151* miseionerf y. Dunkley, 4 G. D. 1. 
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Section 3. 
As to Timber, Growing Crops, and Fixtures. 

If the contract does not state that the timber or 
other trees on the estate are to be paid for separately, they 
"will be included in the contract {k). If, however, they 
are to be paid for by the purchaser, it should be accurately 
stated for what trees he is to pay ; and if it be merely 
stipulated that timber is to be paid for, the purchaser will 
haye to pay for trees not strictly timber, if considered so 
according to the custom of the country {f). "Wood is not 
timber untH of twenty years* growth (m), and the term 
timber includes oak, elm and ash, and by local custom, 
birch, beech and other trees (n) ; anS the expression timber 
and timberlike trees has been held to include sound 
pollards (o). 

Where timber upon a copyhold estate, or upon an 
estate part fireehold and part copyhold, is to be paid for 
separately, it should be borne in mind that if the contract 
is sufficiently explicit upon the point, the timber upon the 
copyhold portion of the property will be included in the 
valuation, even though the copyhold portion cannot be 
distinguished from the freehold, and the purchaser will 
be compelled to take it subject to the right of the lord 
and custom of the manor. But if the contract for the 



{k) Sigginsm t. Clowes, 15 Ves. 2 P. Wms. 606 ; Aubrey v. Fisher^ 

516. 10 East, 446 ; Daahwood y. Moffniae, 

(t) Duke of Chandos y. Talbot, (1891) 3 Gh. 306. 

2 P. Wms. 606. (o) lUtbbett y. Saikee, Woodfall, 

{m) Foster Y.LeonardfOto.'Ehz. I, L. & T. 490; Channon y. Fateh^ 

In) Duke of Chandos y. Talbot, 5 B. & C. 893. 
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piLTchase of tbie timber be separate from that of the estate, 
the purchaser will be entitled to suoh possession of it as 
tnll entitle him to fell and remove it (p). 

If no mention is made as to separate pajnoient for 
common fixtures, they will be included in the contract, 
unless the contrary may be gathered from the context (q). 

If the property be in baud, and nothing be said in the 
contract as to growing crops thereon, they will belong to 
the purchaser from the day fixed for completion (r). 



Section 4, 
Duty of the Purchaser. 

A purchaser, though not bound to call the attention of 
a vendor to any circumstance imknown to him which 
would tend to increase the value of the property itself, 
such as the existence of a mine (s), is, nevertheless, 
bound to disclose a fact unknown to the vendor which 
would increase his interest in the property, such as the 
actual or imminent death of a prior tenant for life (t). 
And the insertion by mistake in a contract of a description 
including an entire property, when it was the bond fide 



{p) Crosse v. Zaivrenee, 9 Hare, (r) Dart, V. & P. 285. 

462. («) 2 Bro. G. G. 420. 

(q) CoUgrave y. Dios Santos, 2 {t) Turner ▼. Harvey , Jao. 169 ; 

Bam. & Gress. 76; Manning v, JEUardy. Lord ZUmdaffflBsk, &B. 

3a%Uy, 2 Exch. 45. 241. 
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intention of the vendor to sell a part only (ti), and the fact 
that upon a sale in lota, one of such lots contained 
considerably more than the quantify mentioned in the 
particulars, are circumstances which have been held to 
entitle a vendor to be relieved from the contract (x). 

(m) Caherley ▼. WiUiams, 1 Yes. 210. 
{x) Leslie ▼. Thompsimy 9 Hare, 268. 
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Chapter IX. 

AS TO STIPULATIONS INSEETED IN 

CONTEACT. 



Section 1. 

Time for Completion of Furcliase. 

It is now proposed to consider the stipulations usually 
inserted in contracts for sale of real estate, both by public 
auction and private contract. 

In whichever mode the sale is effected, the articles of 
agreement or the conditions of sale should stipulate for 
the completion of the purchase on a day certain to be 
named therein; and the time so named, until the Judi- 
cature Act, 1873 (a), which came into operation on the 
1st November, 1875, would at law have been of the 
essence of the contract. 

The courts of equity, however, regarded the time fixed 
for completion as a detail which was only introduced for 
the sake of convenience to indicate when the parties 
should come together, and not as an essential part of the 
contract between them. Since the Judicature Act, the 
rules of equity prevail, but nevertheless the tendency of 
modem decisions has been to regard time as material. 
Thus, exceptions have been engrafted on the general rule^ 

(a) 36- & 37 Vibt. o. 66. 
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and the time fixed is of the essence of the contract where, 
from the circumstances of the case, it must have been so 
in the contemplation of the parties. As instances of these 
exceptions may be mentioned the sale of a public-honse (J), 
or of property of a determinable or wasting character ; so, 
too, where the property is required .for some immediate 
purpoeey such as trade or manufacture (c) or the residence 
of the purchaser (d). 

Time may become of the essence of the contract by the 
Cicpress agreement of the xx)ntracting parties, as where it is 
actually stated to be so in the conditions of sale, or where 
it is provided that possession shall be given by a certain 
day(^). But the fact that the contract fixes a day for 
completion, and provides that, if the purchase is not com- 
pleted on that day, the purchaser shall pay interest, does 
not render time an essential condition of the contract (/). 

A contract for the sale and purchase of land may be 
enforced, although no time for completion is fixed (^). 
The vendor in such a case is entitled to a reasonable timQ 
for making out his title. 

In cases where no time has been fixed, or where the 
time fixed is not of the essence of the contract, if either 
party is guilty of unnecessary delay, the proper course for 
the other contracting party is to serve a notice fixing a 
reasonable time vrithin which the contract must be com-: 

{b) CoslaJce v. TtUy 1 Russ. 376. 334. 

{e) Farkin v. Thorold, 16 Beav. (^) Gray v. Smith, 43 C. D. 214 ; 

65. cf . ijhe cases of a contract to grant 

{d) Compton v. Bagley, (1892) 1 a lease ; cf . Marshall v. Berridge^ 

Ch. at p. 318. 19 C. D. 233 ; or to sell a medidi.1 

(e) Tilley v. Thomas^ 3 Ch. 61. practice, MayY, Thomson^ 20 0. D. 

(/) Hatton V. Mussell^ ,3& 0. D. 706. 
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pleted (A). The time so limited will be considered by the 
court as having become of the essence of the contract. 
The question of what is a reasonable time must, of course, 
depend on the circumstances of each case, and the notice 
should fix the longest time that can reasonably be required 
for the performance of the acts that remain to be done (e). 
It must be borne in mind that a notice of this kind is not 
effectual unless the delay arises from improper conduct on 
the part of the other contracting party {j). 



Section 2. 

Interest on Purchase-Money. 

It is the ordinary rule as between vendor and purchaser 
that after the time fixed for completion the vendor is 
entitled to interest, and the purchaser to rents and profits. 
The conditions usually provide for payment of interest by 
the purchaser "if from any cause whatever, other than^ 
mlful default on the part of the vendor," the purchase is 
not completed by the time fixed. To escape from payment 
of interest under this clause, the purchaser must show,, 
first, that the vendor was guilty of wilful default, and, 
secondly, that the cause of the contract not being com- 
pleted by conveyance on the day named, was this wilful 
default on the part of the vendor (A;). 

(h) Zing V. Wilson, 6 Beav. 124. {j) Green v. Sevin, 13 0. D. 689» 

(i) Crawford v. Toogwid, 13 C. D. (*) In re Mayor of London antf 

153. Tt4bb8, (1894) 2 Oh. 624. 

h2 
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" Default " would appear to signify that the vendor has 
left undone something which he ought to have done; 
while *' wilful" amounts to nothing more than that he 
knew what he was doing, and intended to do what he 
was doing, and was a free agent (/). Lindley, L.J., in a 
recent case, stated the law to be now settled that " moral 
delinquency, intentional delay, wilful obstruction on the 
part of the vendor may all be absent, and yet there may 
be wilful default on his part disentitling him to 
interest" (m). Thus, where the vendor went abroad for 
a holiday two days before the time fixed for completion (w), 
where, imder a mistake of law, he omitted to obtain a 
conveyance from one of two trustee-mortgagees (o), where 
he neglected to take steps to procure admission to copy- 
holds (^), or to obtain the concurrence of necessary 
parties (q), he has in each case been held guilty of 
wilful default. On the other hand, mere forgetfulness or 
an honest mistake of fact is not wilful default. " To 
make up one's mind not to verify a statement is wilful, 
but simply not to think about verifying it is not wilful" (r). 

Where the condition is in an imqualified form — ^to pay 
interest whatever the cause of delay may be — as in the 
case of Williams v. Slenton («), it seems to be necessary for 



(/) Per Bowen, L. J., in Young Contract, supra, 

and Hartton'a Contract, 31 C. D. {p) Wilson and Stevens^ Contract, 

168, at p. 176. (1894) 3 Ch. 646. 

(m) In re Setting and Merton'a (q) In re Earl of Stafford and 

Contract, (1893) 3 Ch. 269, at Maples, (1896) 1 Ch. 235. 

p. 281. (r) In re Mayor of London and 

(«) Young and Harston's Contract, Tubbs* Contract, (1894) 2 Ch. at 

supra, p. 636. 

(o) In re Setting and Merlon's («) 1 Ch. 208. 
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the purchaser to prove intentional delay or want of bona 
fides on the part of the vendor. 

In the absence of stipulation to the contrary, a purchaser ^ 
is liable to pay interest at four per cent, from the d«y 
fixed for completion, if the purchase is not then com- 
pleted (^), from which day he becomes entitled to the rents 
and profits of the estate; but when the delay is not 
occasioned by his own default, he may give the vendor 
notice that the purchase-money is lying idle, and thus 
escape payment of interest (w). The usual course, how- 
ever, is to deposit the money with a banker, so that the 
vendor may have the benefit of the deposit interest. 

The interest usually stipulated for by the contract is 
6/. per cent., and it occasionally happens with reference 
to freeholds, though more frequently with reference to 
leaseholds, that the rents and profits to which the purchaser 
becomes entitled from the day fixed for completion are 
greater in amount than the interest for which he is liable ; 
and this circumstance sometimes induces a purchaser to 
postpone the completion for as long a time after the day 
fixed as practicable. It is therefore desirable, in oases of 
this description, to provide by the contract that, in the 
event of delay, the rents and profits shall be apportioned 
up to the time of completion and paid with the purchase- 
money. 

(0 Wallis y. SwrelX^ 5 De G. & («) Dyson v. Hornby^ 4 Do G. & 

Sm. 429. Sm. 481 ; Eegent^a Canal Co, y. 

Ware^ 23 Bear. 675. 
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Section 3. 
Deposit 

It is usual to stipulate by the contract for a deposit by 
tbe purchaser. The deposit serves two purposes, viz., as 
part payment of the purchase-money if the sale is carried 
out, and also, which is its primary object, as a guarantee 
that the purchaser meam business. In sales by auction the 
conditions usually provide that the deposit shall be paid 
to the auctioneer, and until the purchase is completed he 
is a mere stakeholder, and must not part vrith it vrithout 
the consent of both vendor and purchaser. The rule does 
not, however, apply in the event of the solicitor for the 
vendor receiving the deposit, and should he receive it as 
agent for the vendor, he must pay it over to him on 
demand (t?). 

It is usual to provide that, if the purchaser shall neglect 
to comply with the conditions, such deposit money shall be 
forfeited to the vendor, who shall be at liberty to resell the 
property, and that the deficiency in price on such second 
sale, and the expenses attending the same, shall be made 
good by the purchaser making default, and, in case of 
non-payment thereof, the same shall be recoverable as 
liquidated damages. This stipulation will entitle the 
vendor, where the purchaser after accepting the title 
makes default, to resell the estate and recover the deficiency 
and expenses from the purchaser {w) ; but if upon a resale 

(f;) Edgell v. Day, L. It., 1 C. P. performanoe, see Egmont v. Smith, 

80 ; miis V. OouUon, (1893) 1 Q. B. 6 0. D. 469. 

350. As to inaldng an auctioneer {w) Soper y. Arnold^ 14 A. C. 

defendant to an action for specific 429. 
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the estate were to produce more than the original purchase-* 
money, the purchaser making default could not call for an 
accoimt of the surplus (;r). A vendor cannot, however, 
after a sale at a loss, sue for the original purchase-monej, 
but only for the expenses of the resale and loss (y) ; and it 
is assumed, that if the contract clearly states that the 
purchaser making default is to forfeit the deposit, the 
verdict in an action for breach of the contract would entitle 
the vendor to the forfeiture stipulated for (a) ; but if the 
purchaser becomes bankrupt, equity will set off the deposit 
against any deficiency (a) ; and it is submitted, that if a 
purchaser, after breaking the condition, becomes bankrupt, 
and the trustee disclaim under sect. 55, sub-s. 1, of the 
Bankruptcy Act, 1883 (6), the vendor may retain the 
deposit and prove under sub-sect. 7 for the expenses of a 
resale (c). 

Where there is no provision in the contract for for- 
feiture of the deposit, such forfeiture will depend upon 
the intention of the parties, to be collected from the whole 
instrument {d) ; but where the purchaser has so acted as to 
repudiate on his part the contract, he cannot recover the 
deposit from the vendor (e). 

"Whether, if the purchaser evades performing the con- 
tract on the grounds that it is not sufficiently evidenced 
in writing to satisfy the Statute of Frauds, he can recover 

{x) Ex parte Hunter, 6 Yes. jun. (a) Ex parte Hunter , 6 Yee. 94. 

^*- (b) 46 & 47 Vict. 0. 62. 

(y) Lanumd y. Darvall, 9 Q. B. ^^j ^ ^^^^^^ ^^ ^ 

1030. v/ -I' > 

(z) Sugd. V. & P., Ch. L 8. 2, W ^^^"^'' ^' ^'"^^^^ 9 Ad. & E. 

aod cases cited. See also Hinton y. 
Sparks, L. B., 3 C. P. 161. W ^o^^ ▼• Smith, 27 0. D. 89. 
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liis deposit, is a doubtful point, as the authorities are 
conflicting {e). 

In an action for specific performance, an altematiye 
claim may be made for a declaration that the vendor is 
entitled to forfeit the deposit and resell the property ; but 
the declaration is in the nature of a luxury for which the 
vendor must pay (/). 

If the deposit is large in amount its investment between 
the sale and the completion of the purchase is frequently 
provided for, in which case the vendor will be entitled ta 
any increase, and must bear any loss in the value of the 
investment (^). 

Should the purchase be vacated by reason of a defect 
in the title, the purchaser will be entitled to receive the 
deposit with interest from the time of payment, together 
with his costs of investigating the title (A), and he will 
have a lien on the estate for the deposit (/). 

It is now, therefore, a common condition that if any 
requisition as to title shall be insisted upon by a purchaser, 
which the vendor shall be imable or unwilling to remove 
or comply with, he may at any time, notwithstanding any 
attempt to remove or comply with, or any previous nego- 
tiation or litigation in respect of such requisition, by 
notice in writing annul the sale upon returning the 
deposit, without interest or costs of investigating title ot 
other compensation. 

{$) Of. Thomas v. Brown, 1 Q. B. (^) Burroughet v. Brown, 9 Hare^ 

D. 714 ; and Carton v. BoherU, 31 609. 
.Beav. 613. {h) Pounsett v. Fuller^ 17 0. B. 

(/) Kingdon v. Kirle, 37 0. D. 660. 
141^ (i) Wythes y. Lee, 3 Drew. 396. 



-^p — 
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This condition is construed strictly, and will not enable 
the vendor to avoid the duty attaching to him upon the 
rest of the contract to make out the title ; and probably 
does not enable a vendor to rescind where he is unable to 
show any title at all {j). 

Sometimes, the condition Extends to requisitions as to 
conveyance as well as to requisitions as to title. Where the 
condition enables the vendor to rescind upon the pur- 
chaser insisting {k) * upon, or persisting {I) in, his requisi- 
tions, th» vendor cannot exercise the power if the purchaser 
waives his objection at once. f 

But if the word " make " simply is used, the vendor's 
right to rescind arises directly the requisitions are sent in, 
without giving the purchaser any locus pcmitentuB {m). 

The words " notwithstanding any previous litigation '* 
refer to pending litigation. 

Thus, where a vendor has taken out a summons under 
the Vendor and Purchaser Act, 1874, and judgment has 
been given against him, he cannot subsequently annul the 
sale under this condition (n). 

If the words " judicial decision " were used in addition 
. to " litigation," the vendor might have this power ; but 
such a condition would be very unfair. 

Where a contract, containing a condition for rescission^ 
provides that any error in the description of the property 

(J) Bouman v. Eyland, 8 0. D. {T) Mamon ▼. Fletcher, 6 Ch. 91. 

588, where, howeyer, the words (m) Starr-JBowkett BuUding Society 

** on the ground of expense or and Sibuti^s Contract, 42 C. D. 375 ; 

otherwite " were nsed. In re Dames and Wood, .29 G. D.. 

{k) Greavea y. WiUon, 25 Beay. 626. 

290 ; DuddeU ▼. Simpson, 2 Gh. (n) In re Arhih and Classes Conn. 

102. tract, (1891) 1 Gh. 601. 

h5 
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shall not annul the sale, but shall be the subject of com- 
pensation, the purchaser cannot insist upon compensation 
for a misdescription if the vendor chooses to exercise his 
right to rescind the contract (o). 

In exercising the right of rescission the vendor must act 
bond. fide and not capriciously; but he is not bound to state 
to the purchaser the reason why he is unwilling or unable 
to comply with the requisitions (jt?). The option to rescind 
must be exercised in reasonable time, and in a recent case, 
where the vendor tried to play fast and loose with the 
purchaser while he negotiated vrith a third party, the 
purchaser was held entitled to repudiate the contract and 
•recover the deposit with interest at 4 per cent. (g). 

The contract frequently provides that it shall not be 
necessary for a vendor to tender a conveyance or assign- 
ment to the purchaser previously to forfeiting the deposit 
and reselling the property ; but this is in most cases un- 
necessary, having regard to the manner in which contracts 
^tre usually framed, as it is now well settled that the vendor 
need not tender a conveyance or assignment when the 
purchaser is required to prepare it or bear the expense 
of its preparation (r) — provisions inserted in every well- 
drawn contract. Again, if a day be appointed for pay- 
ment of purchase-money or any part of it, it would appear 
an action might be brought for the money, though the 
vendor might not have tendered a deed of transfer ; but it 



(o) Aahbumer v. Sewell^ (1891) 3 D. p. 387. 

Oh. 406 ; In r$ Terry and White's (q) Smithy. Wallace, (1895) 1 CE. 

Contract, 32 C. D. 14. 385. 

' {p) In re Starr-Bowkett Building (r) Seward v. Willoek, 6 East, 

Society and' Sibun'e Contract^ 42 0. 198; EawhinsY, Kemp, 3 East, 410. 
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is assumed that if the contract is silent on these points as 
to preparation of conyeyance or assignment and time of 
payment, a conveyance should be tendered by the vendor 
before seeking to enforce his rights under the contract, 
the rule being that mutual engagements of parties are 
dependent on each other, and either must, unless dis- 
charged therefrom by the other, perform his liability 
before he seeks to enforce such right (s). 



Section 4. 

Delivery of the Abstract. 

The contract generally provides that the vendor shall, 
within a time given, e.g., a fortnight, deliver to the pur- 
chaser or his solicitor an abstract of the title; but the 
vendor is bound to deliver such abstract independently of 
such a condition. Should a time be named for delivery 
of the abstract it should be delivered accordingly, and at 
the time of such delivery it should be as perfect as the 
vendor can make it (t). The non-delivery of a perfect 
abstract on the day named in the contract would have 
relieved a purchaser therefrom at law (t«), though ia 
equity the purchaser will be bound if he neglect to apply 
for the abstract within a reasonable time before the day 
fixed for its delivery (t?), or if, upon its being subsequently 

{a) Dart, V. & P. 958 ; Jonet r. (u) Berry ▼. Taunff, 2 Esp. 640. 

BarkUy^ Doug. 684. (v) Guett ▼. Homfrayy 5 Ves. 818 ; 

(<) MurUy y. Cooh^ 2 Ha. lU. Jonet y. Frice^ 3 Anst. 924. 
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tendered, he receive it without objection (w) ; but the wilful 
default of aTendor to furnish an abstract within the proper 
time, when requested by the purchaser to do so, will entitle 
.the purchaser in equity to be relieved from the contract 
when the time fixed for completion has expired (x). 

Where no time for the* delivery of an abstract is fixed 
by the conditions, the purchaser should give the vendor 
notice in writing limiting a reasonable period within which 
a proper abstract must be delivered (y). 

The purchaser is also relieved from the usual condition, 
requiring that all requisitions and objections should be 
delivered within a given time from the delivery of the 
abstract, if the vendor does not deliver a perfect abstract 
within the time named; and such condition will take 
effect only from the delivery of a perfect abstract, and 
any objection arising out of a document called for within 
the prescribed time may be made notwithstanding such a 
condition (2). This condition will not preclude a purchaser 
from raising an objection after the prescribed time with 
reference to matters which may then be discovered, and 
which do not appear on the face of the abstract (a). 

(iv) Smith Y.Sttmamf 2 Anst. 527. (z) Blaeklow y. Lawsy 2 Hare, 40 ; 

(x) Seton V. Slade, 7 Ves. 266. Hobsm v. Belly 2 Beav. 17. 

(y) Compton v. Barley y (1892) 1 {a) Ward y, Dickson ybJui.y'N.S. 

Ch. 313, . 698. 
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Section 5. 
Conditioii as to Compensation. 

It is usual to insert a stipulation in the conditions that, 
if any mistake shall be made in the description of the 
property, or any other error whatever shall appear in the 
particulars, such mistake or error shall not vitiate or 
•annul the sale, but shall be the subject of compensation 
to be settled by arbitration. Where there is a condition 
of this character, compensation can be obtained by the 
purchaser, even after a conveyance has been e3:ecuted (b). 
In the absence of express stipulation, however, compen- 
sation for a misdescription is only allowed prior to com- 
pletion {c). 

A wilful misdescription in the particulars amounting to 
•fraud avoids the contract altogether (d). 

In the absence of fraud, however, it- is often a difficult 
question whether a misdescription justifies the rescission of 
the contract, or is merely the subject of compensation. 

In Flight v. Booth {e)y which may be considered the 
leading case on this subject, Tindal, C.J., laid down the 
-law as foUows : " Where the misdescription, although not 
-proceeding from fraud, is in a material and substantial 
point so far affecting the subject-matter of the contract 
.that it may reasonably be supposed that, but for such 
.misdescription, the purchaser might never have entered 
into the contract at all, in such case the contract is 

(b) Faltner y. Johmon, 13 Q. B. y. HalUtt, 2 Ch. 21, as explained 

D. 861. bj Lindlej, L. J., in Terry arid 

(e) Clayton y. Leeeh, 41 C. D. 103. WhiUU Contract, 32 C. D. 29. 

. \d) Dart, Y. & P. 161 ; D^mmoek {e) 1 Bing. N. C. 870. 
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avoided altogether, and the purchaser is not bound to 
resort to the clause of compensation. Under such a state 
of facts, the purchaser may be considered as not having 
purchased the thing which was really the subject of the mJeJ^ 

In Flight v. Booth the plaintiff had contracted to purchase 
leasehold premises in Govent Garden, and it was stated in 
the particulars that, by a clause in the lease, no offensive 
trade was to be carried on on the premises. The restrio- 
tion referred to really extended to many trades of a per- 
fectly inoffensive character, and the misdescription was held 
to be fatal. 

In Jones v. Edney (/), a public-house, which was the 
subject-matter of the sale, was described in the particulars 
as " free," whereas it was in reality a tied house, and the 
contract was held to be avoided. 

Again, in the case of In re Arnold {g)^ the vendor con- 
tracted to sell a farm, and an important close comprised in 
the farm was described in the particulars as a field of four 
acres, and was marked on the plan as a separate field. It 
appeared, however, that the vendor only possessed four 
undivided sevenths of a seven-acre field. The purchaser 
was released from his bargain, for a man cannot be obliged 
to take a thing with compensation when the thing is sub- 
stantially and materially different from that which he was 
induced by the representations made to him to believe that 
he had bought. A similar decision was arrived at in 
Dobell V. Hutchinson (A), where a yard, which appeared in 
the particulars as comprised in the property sold, was in 
reality held by the vendor as a yearly tenant. 

(/) 3 Gamp. 285. (^) 14 C. D. 270. (A) 8 A. & E. 365. 
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Moreover, the purchaser is entitled to be relieved from 
his contract if there is a material deficiency in the dimen- 
sions of the property {i). On the other hand, it must be 
remembered that every variance from the description in 
the particulars will not enable the purchaser to resist 
specific performance. In a recent case (y), a misdescrip- 
tion as to quantity, amounting to 339 square yards, was 
held to fall within the condition as to compensation. 
Cotton, L.J., in his judgment (^), said: "I do not say 
that such a difierence of quantity as exists here would 
not in any case alter the substance of what a purchaser 
intended to buy, but here what he intended to buy was 
a well-defined and fenced^ofE property." The decision 
must depend upon the circumstances of each case (/). 

The fact that the land sold is subject to dower has 
always been considered a subject for compensation, and 
does not entitle the purchaser to repudiate {m). 

In some cases the condition stipulates not only that a 
misdescription shall not annul the sale, but that no com- 
pensation shall be allowed in respect thereof. 

In such a case the court will not, where the misdescrip- 
tion is a substantial one, enforce specific performance 
against the purchaser with or without compensation (»). . 

On the other hand, the purchaser is precluded from 
insisting on specific performance with compensation for 

(i) But see Chamberlain v. Lee^ {t) Of. Dyer v. Sargreave, 10 Ves. 

10 Sim. 444. 505. 

(J) In re Contract between Fawcett (*») brewer v. Broadwood, 22 0. 

and Solmee, 42 0. D. 150. ^' ** P- 1^7. 

/i.\ Ai. ICQ W Whittemore v. Whittemore. 8 

(*)Atp.l68. ^_'^^3_ 



160 STIPULATIONS IN CONTRACT, [CH. IX. § 6. 

the misdesorlption (o). If the purchaser wishes to enforce 
the contract, he must do so at the price originally stipu- 
lated (p), and cannot obtain specific performance at a 
reduced price. 



Section 6. 
Bestrictiye Stipulations generally. 

We now come to consider the stipulations frequently 
inserted in contracts for sale and purchase of real estate 
restrictive of the purchaser's right to such a deduction of 
title as in the absence of such stipulations he would be 
entitled to call for, and with reference to stipulations of 
this character, and, in fact, to all stipulations having a 
restrictive tendency, it is to be remarked that such stipu- 
lations must be expressed in terms the most clear and 
unambiguous (q) ; and if there be any misapprehension ad 
to their meaning, they will be construed in favour of the 
-person whose rights are restricted (r). 

Persons acting in a fiduciary character, as we have seen^ 
■are usually authorized, by the document under which they 
derive their powers, to sell, subject to such special or other 
stipulations, either as to title or evidence of title as they 
may think fit, and such an authority is implied by statute 
in the case of instruments coming into operation after the 

(o) Terry and Whitest Contract, (r) Osborne v. Harvey, 7 Jur. 229 ; 

'32 C. D. 14. Seaton y. Mapp, 2 Coll. 556 ; Bryi- 

{p) Cordingley y. Cheeseborouyh, dale y. Mace, 5 De G., M. & G. 103 ; 

•3 Giff. 496. JFebb v. Kirby, 7 De G., M. & G. 

{q) Symont y. Jamei, 1 T. & C. 0. 376 ; Smith v. JFatte, 4 Dre^. 

0.487. 338. 
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31st December, 1881 (s). The words "may think fit'* 
must, of course, be construed as meaning, may honestly 
think fit in a proper exercise of their discretion (t). 

Thus, trustees are not justified in using special con- 
ditions, which depreciate the property, where there is no 
necessity for them (u) ; but no conveyance can be upset 
on this ground unless there has been collusion between the 
purchaser and the trustees (v). 

Before conveyance, a sale by trustees may be impeached 
if it appears that the consideration has been rendered in- 
adequate by the depreciatory nature of the conditions (?<?)• 



SEcnoN 7. 
Commencement of Title. 

One of the most common conditions restrictive of the 
rights of a purchaser with reference to title is as to the 
commencement thereof. 

The Conveyancing and Law of Property Act, 1881, 
s. 3, sub-s. 3, provides — 

"A purchaser of any property shall not require the 
production, or any abstract or copy, of any deed, will, or 
other document, dated or made before the time prescribed 
by law, or stipulated, for commencement of the title, even 
though the same creates a power subsequently exercised 
by an instrument abstracted in the abstract furnished to 
the purchaser; nor shall he require any information, or 

" («) Trustee Act, 1893, s. 13. 902 ; Dunn v. Flood, 28 0. D. 586. 

(t) Cf. Smith V. Thompson, (1896) {v) Trustee Act, 1893, s. 13» 

1 Oh. 71. sub-8. 2. 

(u) Danee v. Goldingham, 8 Ch. (w) lb, sub-s. 1. 
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make any requisition, objection, or inquiry, with respect 
to any such deed, will, or document, or the title prior to 
that time,*notwithstanding that any such deed, will, or 
other document, or that prior title, is recited, covenanted 
to be produced, or noticed." 

A condition that the abstract shall commence with a 
specific document will not preclude the purchaser from 
investigating the earlier title aliunde^ if he has the means 
of doing so {x) ; but the fact that recited instruments 
appear from such recitals to be of a suspicious character 
will not, it is conceived, entitle him to make requisitions as 
to them {y). 

Moreover, the condition may be framed in such a way 
as to preclude inquiry and investigation for every pur- 
pose (s). Such a condition is construed strictly, and must 
be expressed in dear and unambiguous language {a). 

The following condition seems to answer this purpose, 
viz. ; " The title shall commence with an indenture of, 
&c., and the prior title, wht^ther appearing in any abstracted 
document or notj shall not be required, investigated, or 
objected to." 

If, however, the vendor discloses some blot on the prior 
title which was not discovered through any inquiry made 
by the purchaser, the purchaser is not precluded by the 
condition from raising the objection (S). 

(x) Sellich V. Trevor, 11 M. & W. Bank of England and Marsh, (1896) 
722 ; Darlington v. EamilUm, Kay, 1 Ch. 190. 

550. (a) WaddeU v. Wolfe, L. R., 9 Q. 

(y) In re Scott and Alvarez's Con- ^^ 5x5. 

tract (1896) 1 Ch. 596. " ^«^«, ,. jji,^„,^, You. 1; 

W Hunu V. £mtky, 6 De G. & ^^^^ ^ jj^j. ^g q jj ^^g^ 

Sm. 520; In re' National Provincial 
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It sometimes happens that a title eq,nnot be proved in 
every step, and a condition should in that ease be inserted 
precluding the purchaser from making any objection or 
requisition as to the intennediate title to the premises 
between the root of title and some subsequent instrument. 
A purchaser is bound by the conditions restricting his 
right of inquiry, unless he can show that they are mes- 
ieading. A condition is misleading if it contains a state- 
ment by the vendor which he knows to be untrue (c) ; or 
if the vendor, knowing he has a bad (as opposed to a 
doubtful) title, tries to palm it off upon the purchaser {d). 

But where a vendor cannot explain a particular trans- 
action, he may stipulate that the purchaser shall not 
inquire into it ; and where he believes a statement to be 
true, but is not in a position to establish it by legal proof, 
he may, by an express condition, preclude the purchaser 
from insisting on such proof {e). If this were not so, it 
would be impossible to protect a vendor against a difficult 
and doubtful title, and many properties would become 
absolutely unsaleable. 

A vendor may stipulate for the production only of such 
title, or evidence of title, as he may have ; and a purchaser, 
under such a stipulation, will be bound, although the title 
may be defective (/). But a stipulation that a purchaser 
shall be entitled to the production only of such of the 
documents of title as are in the vendor's possession, will 



(e) InreBaniaUr, 12 0. D. 131. (/) Freme v. Wright, 4 Madd. 

(d) Seott and Alvarez's Contract, 364; Willmott y. Wilkinson, 6 B. 

(1895) 1 Ch. at p. 605. & C. 506 ; Duke y. Bamett, 2 Coll. 

{e) In re Sandback and Bdmond- -0. 0. 337. Bat as to specific per- 

son^s Contract, (1891) 1 Ch. 99. formance, see Chap. XII., sect. 4. 
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not preclude the purchaser from requiring a good title to 
be deduced and otherwise satisfactorily verified (g) ; and 
where the contract states as a fact that the vendor has 
power to sell the fee, the purchaser is entitled to require 
the vendor to show such power (A). 



Section 8. 

Production of Title Deeds. 

• 

It is the duty of the vendor to verify the abstract by 
the production of the originals of the deeds abstracted. 

If a deed has been lost or destroyed, it is incumbent on 
the vendor to furnish sufficient evidence of loss, and also 
to prove the execution and delivery of the lost document. 
In this case, therefore, it is desirable to provide by an 
express condition that no objection or requisition shaU 
be made in respect of the loss and non-production of the 
deed. 

The Conveyancing and Law of Property Act, 1881, 
s. 3, sub-s. 6, provides — 

" On a sale of any property, the expenses of the produc- 
tion and inspection of all Acts of Parliament, inclosure 
awards, records, proceedings of courts, court rolls, deeds, 
wills, probates, letters of administration, and other docu- 
ments, not in the vendor's possession, and the expenses of 
all journeys incidental to such production or inspection, 
and the expenses of searching for, procuring, making, 

. iff) Southbif Y. Sutt, 2 My. & Cr. (h) Johnson v. Smiley, 17 Beav. 

207. 223. 
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verifying, and producing all certificates, declarations, evi- 
dences, and information not in the vendor's possession, 
and all attested, stamped, office, or other copies or abstracts 
of, or extracts from, any Acts of Parliament or other docu- 
ments aforesaid, not in the vendor's possession, if any such 
production, inspection, journey, search, procuring, mating, 
or verifying is required by a purchaser, either for verifica- 
tion of the abstract, or for any other purpose, shall be 
borne by the purchaser who requires the same : and where 
the vendor retains possession of any document, the ex- 
penses of making any copy thereof, attested or unattested, 
which a purchaser requires to be delivered to him, shall be 
borne by that purchaser." 

Notwithstanding this sub-section, it is still the duty of 
the vendor, as we have seen, to furnish a proper and com- 
plete abstrarct of title at his own expense (/). But when 
it comes to verifying the abstract by the production of 
deeds not in the vendor's possession, the whole expense is 
thrown on the purchaser by this section (J). It seems 
that a vendor who has not any of his title deeds in his 
possession may enter into a contract of sale without dis- 
closing that fact or making any condition throwing the 
expense upon the purchaser of ascertaining where they 
are. Thus, where the purchaser makes a requisition as to 
the production of the title deeds, the vendor may safely 
answer, " I do not know where they are ; and if you want 
to know, I will find out at your expense." 

(i) Johtuian to Tuatin, 30 C. D. (J) Stuart and Olivant and Sea* 

42. donU Contract^ (1896) 2 Ch. 328. 
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Section 9. 
Custody of Title Deeds. 

The custody of title deeds is frequently the subject of 
special conditions. 

Upon the completion of the purchase, the purchaser is 
entitled to all deeds and documents in the vendor's posses- 
sion or power relating to the property purchased, unless 
the vendor retains property to which such deeds relate. 
As to such title deeds and documents as are necessary to 
a marketable title (A:), not delivered to the purchaser, he 
is entitled to have attested copies thereof furnished to him 
by the vendor (/), but the Conveyancing and Law of Pro- 
perty Act, 1881, as we have just seen, throws the expense 
thereof on the purchasers requiring them. 

The purchaser is also entitled to a covenant, or as it is 
now called by the Conveyancing and Law of Property 
Act, 1881 {m)y an acknowledgment from the vendor, or 
the person in whose custody the same may be, of the right 
of the purchaser to the production of documents, attested 
copies whereof he is entitled to have furnished to him; 
and such covenant, prior to the passing of the Vendor 
and Purchaser Act, 1874, must have been furnished free 
of expense ; but now it is provided that such covenants for 
production as the purchaser can and shall require shall be 
furnished at his expense {n) ; but the expense of future 



(h) Bare v. Tueher, 6 Ves. 460 ; Berry v. Young , 2 Esp. 640. 

Cooper V. Emery, 1 PhiU. 388. («) 44 & 46 Vict. c. 41, s. 9. 

(0 Bare v. Tucker, 6 Ves. 460 ; («) 37 & 38 Vict. c. 78, s. 2, 

Boughtm v. Jewell, 16 Ves. 176 ; r. 4. 
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productions must be borne by the party requiring them (o). 
Documents produced for the purpose of showing that they 
do not contain anything affecting the title are not within 
this rule (p). 

The rights of a purchaser with reference to title deeds 
not in the vendor's possession or comprising other pro- 
perty, are usually made the subject of special stipulations. 
. Prior to the Vendor and Purchaser Act, 1874, if the 
vendor retained any property to which the deeds related, 
he usually stipulated for their retention, even though the 
portion of the property sold were of greater value than the 
unsold portion, though this is of course now unnecessary ; 
but in such a case it would only be reasonable for the 
contract to provide that in the event of the vendor selling 
the property retained, the original purchaser should be 
entitled to have the deeds delivered to him on his acknow- 
ledging the right of the subsequent purchaser to their 
production, such acknowledgment to be prepared at the 
expense of such subsequent purchaser; and the contract 
should stipulate with the subsequent purchaser to that 
effect, though it is assumed that, in the absence of such a 
stipulation, the subsequent purchaser would not now be 
entitled to the deeds, as it waa formerly supposed he might 
have been {q). 

Should the whole of the property be put up for sale by 
auction in more than one lot, it is usual for the vendor to 
stipulate for the retention of the deeds, in case the whole 
of the property should not be sold, imtil the sale thereof, 
and to agree to produce them whilst so remaining in his 

{o) Berry v. Young, 2 Esp. 640. 458 ; and 14th ed. 452. 

(p) Sugd., V. & P., nth ed. (q) Sugd. V. & P., 14th ed. 466. 
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possession, but not to give an acknowledgment of right to 
their production ; and further to provide that when the 
entirety of the property is sold the title deeds should be 
delivered to the purchaser whose purchase-money is largest 
in amount, and who is to acknowledge the right of the 
other purchasers to their production, such acknowledgment 
to be prepared at the expense of the party whose right 
is acknowledged, and perused and executed at the expense 
of the person making the acknowledgment. 

The contract frequently provided for determining the 
covenant on delivery of the deeds to a future purchaser, 
on such purchaser entering into a covenant for their 
production ; and where the vendor was not beneficially 
interested in the estate, it was usual for the contract to 
restrict the operation of the covenant, so far as it was 
personal, to such period as the deeds remained in the 
actual custody of the covenantor or his representative, but 
to extend it to the deeds themselves into whosoever custody 
the same may now be delivered. These provisions are now 
unnecessary, as the Conveyancing and Law of Property 
Act, 1881, s. 9, sub-s. 9, confines the liability to the pro- 
duction of deeds under the acknowledgment there provided 
for to each individual possessor or person so long only as 
he has possession or control of the documents, the right to 
the production of which is acknowledged. 

Should the purchase be completed without an acknow- 
ledgment being given for production, the purchaser is 
nevertheless entitled in equity to have the deeds produced 
to him (r), and the inability of the vendor to furnish the 

(f) Fain v. Ai/ers, 2 Sim. & Stu. 633. . 
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purchaser with a legal acknowledgment for production 
and furnishing copies of documents of title will not be an 
objection to title in case tJie purchaser will, on completion 
of the contract, have an equitable right to production of 
such documents (s). 

A vendor, having entered into a covenant for production 
of deeds to a former purchaser, is not justified in refusing 
to deliver the deeds to the second purchaser if he wUl 
allow notice of the covenant to be placed upon his convey- 
ance, and wiU covenant to perform the prior covenant or 
acknowledgment, or acknowledge the right of the first 
purchaser to production in case the vendor's first covenant 
or acknowledgment was made determinable upon his pro- 
curing a substituted covenant (t) ; if, therefore, in the face 
of this, the vendor is desirous of retaining the deeds the 
contract should stipulate accordingly. 

If the contract does not provide for the custody of the 
deeds on a sale in lots, the purchaser whose purchase- 
money is largest in amount will be entitled to them. 

If the contract provides that the title deeds are to be 
delivered to the purchaser of the largest lot, the purchaser 
of the largest lot in value and extent would be entitled to 
them in preference to a purchaser of several lots in value 
and extent exceeding that of the largest lot (u) ; and a 
provision making the purchaser of the largest lot entitled 
to the deeds, will entitle the purchaser of the largest lot in 
superficial area to them (v). 

The expense of examining the abstract with the deeds 

(*) 37 & 88 Vict. 0. 78, 8. 2, r. 3. 110. 

(0 Sugd. V. & P. 436. {v) Qriffitht v. Satehard, 1 K. & 

(w) 8coU T. Jaekman, 21 Beav. J. 17. 
8. I 
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and muniments of title, wherever they may be, and of all 
journeys for that purpose, is now by the Conveyancing 
and Law of Property Act, 1881, s. 3, sub-s. 6, thrown 
upon the purchaser. 

In the absence of stipulation to the contrary, the vendor 
must, at the expense of the purchaser, produce for exami- 
nation with the abstract all documents of title, except 
instruments on record, whether in his possession or not, 
and although he may only have a covenant for their 
production {w). 

The following are the provisions contained in sect. 9 
of the Conveyancing and Law of Property Act, 1881, 
relating to the production and safe custody of title deeds. 

"9. — (1) Where a person retains possession of docu- 
ments, and gives to another an acknowledgment in writing 
of the right of that other to production of those documents, 
and to delivery of copies thereof (in this section called an 
acknowledgment), that acknowledgment shall have effect 
as in this section provided. 

" (2) An acknowledgment shall bind the documents to 
which it relates in the possession or under the control of 
the person who retains them, and in the possession or 
under the control of every other person having possession 
or control thereof from time to time, but shall bind each 
individual possessor or person as long only as he has 
possession or control thereof ; and every person so having 
possession or control from time to time shall be bound 
43pecifically to perform the obligations imposed under this 
section by an acknowledgment, imless prevented from so 
doing by fire or other inevitable accident. 

(w) Sugd. Con. V. & P. 319. 
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" (3) The obligations imposed under this section by an 

acknowledgment are to be performed from time to time 

at the request in writing of the person to whom an 

acknowledgment is given, or of any person, not being a 

lessee at a rent, hayins: or claiming any estate, interest, or 

right through ; under that persof, or otherwile becoxuLg 

through or imder that person interested in or affected by 

the terms of any document to which the acknowledgment 

relates. 

" (4) The obligations imposed under this section by an 

acknowledgment are — 

" (i.) An obligation to produce the documents or any 

of them at all reasonable times for the purpose of 

inspection, and of comparison with abstracts or 

copies thereof, by the person entitled to request 

production or by any one by him authorized in 

writing; and 

" (ii.) An obligation to produce the documents or any 

of them at any trial, hearing, or examination in 

any court, or in the execution of any commission, 

or elsewhere in the United Kingdom, on any 

occasion on which production may properly be 

required, for proving or supporting the title or 

claim of the person entitled to request production, 

or for any other purpose relative to that title or 

claim; and 

*^ (iii.) An obligation to deliver to the person entitled 

to request the same true copies or extracts, attested 

or unattested, of or from the documents or any of 

them. 

<<(5) All costs and expenses of or incidental to th^ 

i2 
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specific performance of any obligation imposed under this 
section bj an acknowledgment shall be paid by the person 
requesting performance. 

^' (6) An acknowledgment shall not confer any right 
to damages for loss or destruction of, or injury to, the 
documents to which it relates, from whatever cause arising. 

^' (7) Any person claiming to be entitled to the benefit 
of an acknowledgment may apply to the court for an 
order directing the production of the documents to which 
it relates, or any of them, or the delivery of copies of or 
extracts from those documents or any of them to him^ 
or some person on his behalf ; and the court may, if it 
thinks fit, order production, or production and delivery, 
accordingly, and may give directions respecting the time, 
place, terms, and mode of production or deUvery, and 
may make such order as it thinks fit respecting the costs 
of the application, or any other matter connected with the 
application. 

" (8) An acknowledgment shall by virtue of this act 
satisfy any liability to give a covenant for production and 
delivery of copies of or extracts from documents. 

"(9) Where a person retains possession of documents 
and gives to another an undertaking in writing for safe 
custody thereof, that imdertaking shall impose on the 
person giving it, and on every person haying possession 
or control of the documents from time to time, but on 
each individual possessor or person as long only as he has 
possession or control thereof, an obligation to keep the 
documents safe, whole, uncancelled, and undefaoed, unless 
prevented from so doing by fire or other inevitable 
aboident. 
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" (10) Any person claiming to be entitled to the benefit 
of such an undertaking may apply to the court to assess 
damages for any loss, destruction of, or injury to the 
documents or any of them, and the court may, if it thinks 
fit, direct an inquiry respecting the amount of damages, 
and order payment thereof by the person liable, and may 
make such order as it thinks fit respecting the costs of 
the application, or any other matter connected with the 
application. 

" (11) An undertaking for safe custody of documents 
shall by virtue of this act satisfy any liability to give a 
covenant for safe custody of documents. 

" (12) The rights conferred by an acknowledgment or an 
undertaking under this section shall be in addition to all 
such other rights relative to the production, or inspection, 
or the obtaining of copies of documents as are not, by 
virtue of this act, satisfied by the giving of the acknowledg- 
ment or undertaking, and shall have effect subject to the 
terms of the acknowledgment or undertaking, and to any 
provisions therein contained. 

" (13) This section appUes only if and aa far as a con- 
trary intention is not expressed in the acknowledgment or 
undertaking. 

" (14) This section applies only to an acknowledgment 
or undertaking given or a liability respecting documents 
incurred after the commencement of this act." 
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Section 10. 
Identity. 

It is frequently necessary to provide by the contract 
that the purchaser shall admit the identity of the parcels 
of the estate sold, upon the evidence afforded by com- 
parison of the description in the contract and the muni- 
ments, and that further evidence of identity shall not be 
called for, in the absence of which a purchaser is entitled 
to be furnished with satisfactory evidence of identity of 
the parcels ; but such a provision, unless framed to meet 
the particular discrepancy, wiU not relieve the vendor 
from pointing out the entire property proposed to be 
sold {x)j or preclude a purchaser from requiring evidence 
of identity if the descriptions of the parcels in the contract 
vary from those in the abstracted documents (y). And 
where it was provided that the purchaser should not 
require any further proof of identity than was furnished 
by the title deeds, it was held that a good title was not 
made under the contract, inasmuch as the contract was, 
in effect, that the deeds should show identity, and no 
identity was in fact shown (z). 

So far as regards copyholds, if it can be shown that 
the property has been held under the descriptions thereof 
on the court rolls, mere vagueness in such description will 
be unimportant (a). 

Upon a sale of lands of different tenures, or copyholds 
held of different manors, it is usual to stipulate that the 
vendor shall not be required to distinguish the particular 

(x) Robinson y. Musgrove^ 2 Moo. (z) Curling v. AtMiin, 2 Dr. & 

& R. 92. Sm. 129. 

(y) Flower v. Hartopp^ 6 Beay. (a) Long v. Colliery 4 Russell^ 

476. 267. 
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lands held under each tenure or manor, and in the absenoe 
of such a stipulation it would appear that the lands of 
each tenure or manor would have to be identified (J). 



Section 11. 
Becitals — Easements — Non-Begistration. 

It was formerly usual to provide, that all recitals and 
statements of matters of fact or conclusions of law contained 
in any abstracted deed or document dated twenty years prior 
to the day of sale, should be accepted as conclusive evidence 
of the truth and correctness of such matters and conclusions. 
In the absence of this stipulation, a mere provision that 
recitals should be evidence would not bind the purchaser 
to accept recitals as evidence of conclusions of law (c). 

The Vendor and Purchaser Act, 1874, provides that 
recitals, statements and descriptions of facts, matters and 
parties contained in deeds, instruments, acts of parliament, 
or statutory declarations twenty years old at the date of 
the contract, shall, unless and except so far as they shall 
be proved to be inaccurate, be taken to be sufficient evi-» 
dence of the truth of such facts, matters, and descrip- 
tions {d). It has been held under this rule, that a recital 
in a conveyance more than twenty years old that the 
vendor was seised in fee is sufficient evidence of that fact, 
and no prior abstract of title can be required, nor need 
a forty years' title be furnished (e). 

The Conveyancing and Law of Property Act, 1881, 
sect. 3, sub-sect. 3, provides that a purchaser shall assume, 

{b) Monro y. Taylor, 8 Hare, 66 ; (d) 37 & 38 Viot. c. 78, a. 2, r. 2. 

Dawton y. Brinekman, 3 Mao. & G-. («) BoWm y. London School Boards 

63 ; Cro99 y. Lawrence, 9 Hare, 462. 7 Ch. D. 766 ; and cf. In re Marth 

(c) Jarm. Cony, by S. 4. and GranvilU, 24 C. D. 11. 
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unless the contrary appears, that the recitals contained in 
any abstracted instruments of any deed, will^ or other 
document prior to the root of title are correct and 
give all the material contents of the deed, wiU, or other 
document so recited, and that every document so recited 
was duly executed by all necessary parties, and perfected 
if and as required by fine, recovery, acknowledgment, en- 
rolment, or otherwise. 

A statement that the property is sold subject to all 
rights of way and water and other easements (if any) 
existing over or upon the same, is frequently inserted in 
the contract ; and in such case the vendor is entitled to 
have these restrictive words inserted in the habendum of 
the conveyance or assignment (/). If the property is 
stated in the contract to be free from land tax or tithe, 
and the vendor has no proof in support of such statement 
in his possession, it is usual to provide that no inquiry 
shall be made on the point, as in the absence of such a 
stipulation the vendor would be bound to produce evidence 
in support of his statement, and upon a sale of enfran- 
chised copyholds the minerals and other rights reserved 
to the lord by the Copyhold Acts should be excepted from 
the sale (g). 

If the estate is situate in a register county, it is usual 
to provide that no objection shall be taken on account 
of the non-registration of any document of title (if any) 
not registered, and to stipulate that the expense of regis- 
tering such document, if the purchaser require it registered, 
shall be borne by him, and that the expense of stamping 
deeds (if any) unstamped or insufficiently stamped, which 

(/) Gale Y. Squier, 5 Ch. D. 625. (^) Upperion y. Nicholson^ L, B., 

6 Ch. 436. 
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a purchaser shall require to be stamped, shall also be 
borne by him. It is assumed, however, it should not be 
provided that a document unstamped or insufficiently 
stamped shall not be stamped, as such a provision might 
be held to be a contract prejudicial to the revenue, and as 
such not enforceable (h). It is now, moreover, enacted by 
sect. 117 of the Stamp Act, 1891, that every condition of 
sale framed with the view of precluding objection or requi- 
sition upon the ground of absence or insufficiency of stamp 
upon any instrument executed after the IQth of May^ 1888, 
and every contract, arrangement or undertaking for assum- 
ing the liability on account of absence or insufficiency of 
stamp upon any such instrument, or indemnifying against 
such liability absence or insufficiency, shall be void. 



Section 12. 

Outstanding Estate — Covenants — ^Apportionment — 

Allotments, &c. 

The contract frequently provides that every assurance 
and act which may be required by the purchaser for getting 
in, surrendering or releasing any outstanding estate, or for 
completing the vendor's title, shall be prepared at the 
expense of the purchaser. 

In the absence of such a stipulation, outstanding estates 
and incumbrances must be got in at the vendor's expense, 
by deeds distinct from the conveyance, or the purchaser 
may require, the vendor to bear the increased expense of 

(h) Smith y. Jifawhood^ 14 M. & See also Whiting and Loomeay'L.'B,,^ 
W. 452 ; Nixon y. Albion Marine 14 Oh. D. 822. 
Jkturance Co., L. B., 2 Ex. 33B. 

x6 
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the purchase deed by reason of the concurrence of trustees 
and incumbrancers therein (i). But such expense would 
not be thrown upon the vendor if the incumbrances be 
kept on foot for the purchaser's protection (j). 

In a case where, after contract signed, the vendor died, 
having devised the legal estate to an infant, it was held 
that his estate must bear the expense of a suit thus 
rendered necessary^ but it was otherwise if he died intes- 
tate, leaving an infant heir (A;). The Conveyancing and 
Law of Property Act, 1881, s. 4, sub-s. 1, provides as to 
persons dying after the 31st December, 1881, that where, 
upon the death of any person, there is subsisting a contract 
enforceable against his heir or devisee for sale of a fee 
simple or freehold interest descendible to his heirs general 
in any land, his personal representatives shall have power 
to convey such land for all the estate and interest vested 
in him at his death in any manner proper for giving effect 
to the contract. 

In sales by fiduciary vendors and mortgagees, it is not 
unusual to insert a special condition that the vendors will 
covenant only against incimibrances (/) ; though the ab- 
sence of such a condition would not, it is assumed, render 
such vendors liable to enter into any other covenants. 

It seems doubtful whether an ordinary vendor may not 
stipulate by the conditions that he shall not enter into 
covenants for title (m). 



(i) Beeves v. Oilly 1 Beav. 375. (/) Of. 0. A., 1881, s. 7, sub- 

(j) Cooper V. Cariwriffht, Johns. s. 1 (f). 

' 679. (^) Jn re Seott and Alvarez, (1896) 

{k) JPuraer v. J)arby, 4 Kay & J. j Ch. at p. 606. 
41; BarkerY.Venablee, II J\sr,iSO. 
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When property subject to a lease at an entire rent is 
sold in lots, or a portion thereof only is sold, provision 
should be made by the contract for the apportionment of 
the rent, and if the tenant's concurrence in the apportion- 
ment cannot be obtained (without which no legal appor- 
tionment can be made («)), the purchaser should be 
precluded from taking any objection on that account. 

So, too, in the converse case of a lessee selling a property 
in lots which is held imder one demise, unless the lessor is 
willing to concur, some provision for apportionment must 
be made in the conditions. 

It is usual to provide that the purchaser of the largest 
lot shall take an assignment of the lease, either upon an 
undertaking to grant sub-terms (less one day) to the other 
purchasers, or subject to sub-terms previously granted to 
the other purchasers by the vendor. 

Where the owner of property subject to one entire tithe 
rent-charge is selling the property in lots, it is desirable to 
insert a condition protecting the vendor from the trouble 
and expense of an apportionment under sect. 72 of the 
Tithe Act, 1836 (o). But where lands charged with one 
entire rent-charge have become vested in several owners, 
and one of those owners sells his property, he cannot be 
required to apportion the rent-charge (under sect. 14 of 
the Tithe Act, 1842 (p)) between his property and the 
other lands subject to it {q). 



(n) Bliss T. CoUinffs, 5 B. & A. oommiMioners of land tax with the. 

876. consent of two j ostioes of the peaoe. . 

(o) 6 & 7 WilL 4, c. 71. An ap- (p) 5 & 6 Vict. o. 64. 

portionment may be made either by (q) In re Ehsworth and Hdf/^Sr 

the tithe oofirnninmonera or by the Ooniraei, 42 C. D. at p. 60. 
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When the property sold oonsists of an allotment under 
an inolosnre award, or an allotment taken in exchange (r), 
it is uBual to stipulate that the purchaser shall not be 
entitled to call for the production of the title to the 
property in respect of which the allotment was made. 

In the case of enfranchised copyholds it was usual to 
provide that the purchaser should not call for production 
of the manorial title unless the enfranchisement had been 
effected imder the Copyhold Acts, but now the Conveyanc- 
ing and Law of Property Act, 1881, s. 3, sub-s. 2, provides 
that where land of copyhold or customary tenure has been 
converted into freehold by enfranchisement, then, under a 
contract to sell and convey the freehold, the purchaser shall 
not call for the title to make the enfranchisement. 



Section 13. 
Leaseholds. 

Formerly, on a sale of leaseholds, if it was desired to 
negative the purchaser's right to call for the lessor's title, 
e, special stipulation to this effect was inserted in the 
•conditions. 

Now, however, as we have seen, the Vendor and Pur- 
chaser Act, 1874 (s), provides that, under a contract to 
assign a term of years, the purchaser is not entitled to call 
for the title to the freehold. This is extended by the Con- 

(r) See General Indosnre Act, where land is taken hy an order of 
1845 (8 & 9 Yiot. o. 118), ss. 92 and exchange under seot. 147. 
93. The same rale would apply (») 37 & 38 Vict. o. 38, a. 2, r. I. 
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veyanoing Act, 1881 (^), which enacts that, under a con- 
tract to seU aiid assign a term of years derived out of a 
leasehold interest in land, the intended assign shall not 
have the right to call for the title to the leasehold rever- 
sion (w). 

The effect of these statutes is to preclude the purchaser 
of a lease or underlease from calling for the lessor's title 
unless he expressly stipulates in the contract that he may 
do so. 

Notwithstanding these enactments, the purchaser of a 
lease or underlease has constructive notice of, and is bound 
by, restrictive covenants affecting the freehold, or contained 
in the superior lease {v). 

It is therefore important that a purchaser should make 
inquiries a/te^m^ as to the lessor's title; and it is submitted 
that if, as the result of his investigations, he discovers that 
the lessor's title is defective, or that the property is sub- 
ject to restrictive covenants, he will be entitled to rescind 
the contract and recover his deposit {x). 

It is possible, however, for the vendor by an express 
condition to preclude the purchaser from objecting to 
defects in the lessor's title which he may have discovered 
aliunde (y). 



{t) 44 k 46 Vict. o. 41, s. 3, oaxmot be relied upon. 

«^^-8- 1- (v) Fatman v. Harland, 17 0. D. 

(«) The restricted meaning put 353 ; and of. Clemmt v. Welles, 1 

upon the words '* leasehold rever- ]g;q. 20O. 

rion" by 1^ I^^onal Coi^ in [^^ ^^ ^^ ^ j^^^,^ ^ ^ ^ 

Gosling v. Woolf, (1893) 1 Q. B. 39, & r 117 

seems to arise from a confusion of , [ . \ ., «» . . ., . 

wet. 3 with seot. 13. The ease, (v) ^b to the effect of this, see 

howeTer. U badly leported, and *^'' P' "2' "^ ''^'"' P' ^l"- 
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Upon a sale of renewable leaseholds, it may be desirable 
to negative the right of the purchaser to call for any of 
the leases prior in date to the subsisting lease (s). 

On a sale by auction of leaseholds it is usual to state 
upon the particulars and conditions that the lease will be 
produced at the sale and that it may be inspected pre- 
viously, and stipulate that the purchaser shall be deemed 
to purchase with full notice of its contents and the con- 
dition of the premises as regards repairs and all other 
matters, and in the absence of such a stipulation a pur- 
chaser would still be deemed to have notice, provided a 
reasonable opportimity has been afforded him of exa- 
mining the lease; but the contract must not contain 
misrepresentations or omissions (a). 

The Conveyancing and Law of Property Act, 1881, 
8. 3, sub-ss. 4 and 5, provides that, on production of a 
receipt for the last payment of rent due before completion 
of the purchase, it shall be assumed, imless the contrary 
appears, that all the covenants and provisions imder the 
lease or underlease sold have been observed and performed 
up to the date of completion of the purchase. 

This provision, however, does not apply to the case of 
a building lease at a peppercorn rent (b) ; and in such a 
case an express condition should be made that possession 
by the vendor up to the time of completion shall bo 
conclusive evidence of the performance of the covenants. 

In the case of an ordinary lease, it sometimes happens 
that the last receipt for rent cannot be foimd, and in that 

{g) Sodghinson v. Cooper , 9 Beay. 736 ; Jones v. Simner, 14 C. D. 588. 
304. (b) Moody and Tatei Contract^ 

(a) Weston y. Savage^ 10 C. D. 30 C. D. 344. . 
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case a similar stipulation in the conditions of sale will be 
necessary (c). 

Where the title to the reversion is in dispute, it is 
desirable to stipulate that the person giving ^ the last 
receipt for rent shall be deemed to be the person entitled 
to the rent reserved by the lease ; but it must not be sup- 
posed that whete a purchaser buys a lease, the vendor 
is bound to deduce the title of the reversioner for the 
purpose of showing exactly who is the person entitled to 
receive the rent (d). 



Section 14. 

Sales by Auction. 

As to sales by auction, it should be remarked that the 
particulars and conditions cannot be verbally varied at the 
time of sale (e), even though the purchaser may have 
agreed in writing to abide by the conditions and declara- 
tions made at the sale (/) ; but if it clearly appears that a 
purchaser heard and understood the effect of the verbal 
declaration, he would probably not obtain a decree for 
specific performance without such variations, if they were 
prejudicial to him (g) ; nor could he, on the other hand, 

(e) Gf. Singer y. Thompton, 51 (/) Ounnit y. Erhart, 1 H. Bla. 

L. J., Gh. 42. 289 ; J^ncell y. Edmunds^ 12 East, 

{d) FegUrY, White, 33 Beay. 406. . 6 ; Torrance y. BoltQn, L. B., 8 Ch. 

\e) Eeywaod y. Mallalieu, 25 C. D. 118. 

357; Higginaon y. Chwet, 16 Yes. {g) OgikieY.FoffambefZ'Kee.bZ; 

516. . Woodward Y.MUUr, 2 Coll. 279. 
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enforce speoifio performance with the yaxiations, suppos- 
ing them to be in his favour ; but personal information 
given to a purchaser may be given in evidence by either 
vendor or purchaser as a defence against a specific per- 
formance {h). 

On a sale by auction the conditions usually state that 
the highest bidder shall be the purchaser (unless the sale 
is by the direction of the court) , and stipulate that not less 
than a specified sum shall be advanced at each bidding, 
and that no bidding shall be retracted. 

In the absence of a condition against a bidding being 
retracted a bidder may, before the fall of the hammer, 
retract his bidding (^'), and it would even seem doubtful 
whether a purchaser's right in this respect is negatived by 
such a condition (/). 

At the time of the passing of the Sales of Land by 
Auction Act, 1867 {k)y if property were put up for sale 
without reserve, the sale was vitiated by a person being 
employed by the vendor to bid ; but in the absence of 
such a statement the employment of a bidder to prevent 
the property being sold at an undervalue seemed generally 
allowable in equity (/) ; though Lord Cranworth expressed 
a doubt whether, in the absence of express stipulation, a 
vendor might employ a bidder (m). 

The law upon the subject is now defined by the act just 
referred to, which enacts that whenever a sale by auction 

(A) Offilf^v, Foljamhe, 3 Mer. 65 ; (k) 80 & 31 Vict. o. 48. 

Clowet V. MiffffinsoHf 1 V. & B. 524. {t) Thomett y. Mains, 16 M. & 

(t) JPai^ne y. Cave, T. R. 148; W. 367; Meadom y. Tanner, 5 

RoutUdge y. Grant, 4 Bing. 653. Madd. 34. 

(j») Sugd. V. & P. 14; flee, how- (m) Mortimer v. BeU, It, B., I 

eyer^ Freer y, Uimner^ 14 Sim. 391. Ch. 10. 
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of land would be void at law by reason of employment of 
a puffer, the same shall be deemed invalid in equity as 
well as at law (n). 

And after reciting that as sales of land by auction were 
then conducted, many of such sales were illegal and could 
not be enforced against an unwilling purchaser, and that 
it was expedient for the safety of both seller and purchaser 
that such sales should be so conducted as to be binding 
on both, enacts that the particulars or conditions of sale 
by auction of any land shall state whether such land will 
be sold without reserve or subject to a reserved price, or 
whether a right to bid is reserved ; if it is stated such land 
will be sold without reserve, or to that effect, then it shaU 
not be lawful for the seller to employ any person to bid at 
such sale, or for the auctioneer to take knowingly any 
bidding from any such person (o). 

And where any sale by auction of land is declared, 
either in the particulars or conditions of such sale, to be 
subject to a right for the seller to bid, it shall be lawful 
for the seller, or any one person on his behalf, to bid at 
such auction in such manner as he may think proper (p). 
But if the conditions state that the sale is subject to a 
reserved price, a person must not be employed to bid up 
to the reserved price, unless the right to do so is stipulated 
for (q). 

Where sales by auction took place by direction of the 
court previously to the Act to amend the Law of Auctions, 
a purchaser was not certain of his bargain until the certi- 



(n) 30 & 31 Vict. o. 48, s. 4. [q) GilliaU v. Gilliatt, L. B., 9 

(0) lb. B. 5. ip) lb. 8. 6. £q. 60. 
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fioate of the chief clerk became binding, as it was the 
practice, in certain events, before sucb certificate became 
binding, to re-open the biddings ; but now the act just 
referred to, after reciting that it was the long-settled prac- 
tice of courts of equity, in sales of land by auction under 
their authority, to open biddings even more than once, 
and much inconvenience bad arisen from such practice, 
and it was expedient that courts of equity should no longer 
have the power to open biddings after sales by auction 
under their authority, it was further enacted tbat the 
practice of opening biddings on any sale by auction of 
land under or by virtue of any order of the Court of 
Chancery, should from and after the time appointed for 
the commencement of the act (Ist of August, 1867) be 
discontinued ; and the highest bond fide bidder at such 
sale, provided he should have bid a sum equal to or 
higher than the reserved price (if any), should be declared 
and allowed the purchaser, unless the court or judge 
should, on the ground of fraud or improper conduct in 
the management of the sale, upon the application of any 
person interested in the land (such application to be made 
to the court or judge before the chief clerk's certificate 
and the result of the sale should have become binding), 
either open the biddings, holding such bidder bound by 
his bidding, or discharge him from being the purchaser, 
and order the land to be resold upon such terms, as to 
costs or otherwise, as the court or judge should think 
fit(r). 

(r) 30 & 31 Vict. o. 4, s. 7 ; J)elves v. Delves, 20 Eq. 77. 



CH. IX. § 15.] SALES IN BUILDING PLOTS. 187 

Section 16. 
Sales by Auction in Building Plots. 

Where the vendor is about to sell an estate by auction 
in building plots, very great care is necessary in framing 
the conditions of sale, since, in this case, they amount to 
an invitation to the public to come in and purchase on the 
footing that the whole of the property is to be bound by 
one general lata. 

Thus, if the conditions prescribe that the purchasers 
shall bind themselves by certain restrictive covenants, each 
purchaser may enforce the performance of these covenants 
both as against the vendor and against all the other 
purchasers from him (s). 

It is therefore desirable that the vendor should reserve, 
by express condition, the power to make future sales dis- 
charged from restrictive conditions. 

An example of this is to be found in the case of Sydney 
v. Clarkson {t). 



Section 16. 

Beneficial Occupation by Purchaser before Completion. 

Should the purchaser be let into possession of the 
property before completion of the purchase, or be in the 
occupation thereof at the time of the contract being 

(«) Mackenzie y. Childera, 43 G. D. manicipal corporation, Davis y. 

266; Sucker Y.Vowle8,(\%^2)\Gh, Corporation of Leicester, (1894) 2 

195 ; Birmingham ^ District Land Ch. 208. 

Co. y. AUday, (1893) 1 Ch. 342. {t) 35Beay. 118; seealso TV')^^^^ 

Bat cf. the case of a sale by a y. Castle, W. N. (1893), p. 40. 
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entered into, the position of the vendor and purohaser, 
as regaxds payment of rent or compensation for use and 
occupation, should be defined. 

In the absence of stipulation to the contrary, the bene- 
ficial occupation of the property agreed to be sold by the 
purchaser will not render him liable for use and occupa- 
tion pending discussion, if the contract is not completed 
by reason of the title being defective (w), though a pur- 
chaser in such an event has been held to be entitled to 
recover compensation for use and occupation from a tenant 
whom he let into possession (f). 

A, tenancy at will is determined by a contract for sale 
from the time at which possession is agreed to be given to 
the purchaser {w)y but a tenancy from year to year, or for 
a longer period, will not be determined by a contract with 
the tenant for sale to him unless 'such contract be absolute 
for purchase, whether the vendor has a good title or 
not (a?). 

(«) Winterhotham v. Ingham^ 7 (x) Doe y. Stanion, I Mee. & 

Q. B. 611. Wels. 696 ; Tarte v. Darby, 15 Mee. 

(v) Dot V. Milk, 4 Nev. & M. 26. & Wels. 601. 
\w) Sugd. V. & P. 178. 
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Chapter X. 
THE OONTEAOT OF SALE. 



Sbction 1. 

The Statute of Frauds. 

The contract for the sale of land may be constituted by a 
formal agreement, or by a number of informal documents, 
such as letters. 

In either case the contract must be evidenced in 
writing in accordance with the provisions of the Statute 
of Frauds (a). Sect. 4 of that statute enacts that, no 
action shall be brought whereby to charge any person 
upon any contract or sale of lands, tenements, or here- 
ditaments, or interest in or concerning them (6), unless 
the agreement upon which such action shall be brought, 
or some memorandum thereof, shall be in writing and 
signed by the party to be charged therewith, or some 
other person thereunto by him lawfully authorized. 

The person authorized for this purpose may be appointed 
by parol (c) ; but he cannot bind the principal further than 
the authority given him will extend {d)y and if he exceeds 

(a) 29 Gar. 2, o. 8. and gro-wJng piodaoe, see Smith y. 

{b) Gf. Jarvis y. Jarvia, (1893) Surman, 9 B. & O. 661. 

W.K. 138, where oertammaohmeay {e) Heard Y^PiUey^ 4 Gh. 648. 

waa held to be an interest in land (<0 Of. Chaiibum y. JToor^, W. N. 

within this aeotion. Ab to trees (1892), 126. 
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Ids authority lie will be liable to an action upon his 
warranty of authority (e). 

In the case of sales by auction, the auctioneer is the 
agent both of the vendor and the purchaser, and has 
authority from the highest bidder to sign the contract on 
his behalf (/). The auctioneer's clerky however, has no 
authority by the general custom (/), although there may 
be special circumstances to show that he had such autho- 
rity {g). 

It is to be observed that the contract need only be signed 
fty the j[>arty to he charged^ and it was established in the 
leading case of Seton v. Slade Qi) that an agreement 
signed by one party only is good to charge him within 
the Statute of Frauds. Moreover, where an offer in 
siting signed by one party contains the tenns which he 
proposes as an agreement, the other party may accept hy 
parol, e.g., by conduct, for the statute only requires a 
« memorandum in writing," and not an « agreement in 
writing " {i) . The signature may be printed or stamped {j)j 
and there is no necessity for the signature to be at the foot 
of the memorandum, but it may be at the beginning or in 
the body of the document {k). 



(e) CoUen v. Wright, 8 E. & B. 
647. Of course an agfent for an 
undisclosed principal maj be sned 
on tlie contract. 

(/) Pierce v. Corf, L. R., 9 Q. B. 
210. 

{ff) Bird y. Boulter, 4 B. & Ad. 
443 ; Sims y. Landray, (1894) 2 Oh. 
318. 

(A) White & Tador's L. C, 
Vol. II. p. 642, and notes thereto. 



(») Reuss y. Picksley, L. B., 1 Ex. 
342, explained bj Cotton, L. J., in 
New Eherhardt Co., 43 G. D. at 
p. 127 ; see also Filby y. Mounsell, 
(1896) 2 Oh. at p. 740. 

U) Schneider y. Norris, 2 M. & 
S. 286. 

(k) Evans y. jkoare, (1892) 1 Q. 
B. 695 ; BleaJsley y. Smith, 11 Sim. 
160. 
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The names of both the contracting parties must be 
specified in the agreement, or there must be such a 
description of them as to establish their identity, and the 
court will not " be astute to discover descriptions which a 
jury could not identify " {I). 

Thus, if one of the contracting parties is simply de- 
scribed as "the vendor "(w), or as "my client," "my 
principal," or " my friend " (w), or as " the landlord " (o), 
the contract cannot be enforced. On the other hand, 
" proprietor " {p) is a sufficient description, and so also is 
"owner," "mortgagee" (g), and "trustee for sale"(r), 
and where it appeared from the conditions of sale that the 
vendor was a company in possession of the property, that 
was held to be enough (s). 

It is sufficient for the purpose of satisfying the Statute 
of Frauds that the written contract should disclose the 
names of the actual contracting parties, although they 
may be agents for undisclosed principals. Who the 
principals are may be proved by parol evidence {t). 

Not only is it necessary that the identification of the 
parties should be found in the written memorandum, but 
it is also essential that the intention to sell should be 
expressed, and that the subject-matter, the price, and all 
other essential terms of the contract should be determined 
thereby (w). 

(/) Commins y. Scott, 20 Eq. 11. 182. 

(m) Potter y. Duffield, 18 Eq. 4. (r) Catlinff v. Kiru^, 6 O. D. 660. 

(n) Eossiter y. Miller, 3 A. G. {») Commine v. Seott, tupra, 

1141. (t) MorrisY. Wihon, 6 Jur., N. S. 

(o) Coombs Y, JFUket, (1891) 3 Gh. 168 ; Filby y. Hounsell, (1896) 2 Gh. 

77. 737. 

(p) Sale y. Lambert, 18 Eq. 1. (») Skelton y. Cole, 6 D. G. & J. 

Iq) Jarrett y. Eunter, 34 G. D. 687. 
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With regard to the identification of the property which is 
to be Bold, a very general description is sufficient to satisfy 
the statute. Thus it is enough to describe the property as 
haying been sold on a given day at a given place by a 
particular person (r ) ; and it appears that " all that farm 
formerly in the tenancy of A. which was devised by B. to 
G." would be a sufficient description, even though the 
farm was not mentioned in the will and passed as part 
of the residue (w). So in the case of Ogilvie v. Foljambe (a?), 
"Mr. Ogilvie's house," and in the case of Bleakley v. 
Smith (y), the "property in Cable Street," were held to 
be sufficient descriptions (2). In these cases parol evidence 
is admitted to show what property was intended. 

The price at which the property is to be sold must either 
be fixed by the contract, or the means of compulsorily 
fixing it must be provided {a) ; but a contract to sell " at 
a fair valuation " has be«i enforced (J). 

The terms of the contract need not all appear on the 
instrument signed by the party to be charged, but may be 
contained in two or more pieces of paper, but they must 
be 80 connected that you can read them together so as 
to form one memorandum of the contract between the 
parties. 

The difficulty which arises in cases of this kind is whether 
parol evidence can be given to connect the various documents 
together. The law, as laid down by Kekewich, J., in 

(v) Shardlow Y. Cotterell, 20 CD. (z) See the cases ooUected in 

94. Dart, V. & P. 264. 

(w) Shardloio Y. CoitereU, 20 CD. {a) lord Middleton y, Wilson, 

95. Sngd. 135. 

(x) 3 Mer. 53. (*) Dart, V. & P. 257 ; Marsh y. 

(i/) 11 Sim. 150. Jones, 40 G. D. 563. 



CH. X. § 1.] THE STATUTE OF FRAUDS. 193 

Oliver v. Hunting (c), is " that if you can find a reference to 
something y which may be a conversation, or may be a written 
document, you may give (parol) evidence to show whether 
it was a conversation or a written document, and having 
j)roved that it was a written document, you may put that 
written document in evidence and so connect it with the 
one abeady admitted or proved." Thus if A. writes to B. 
saying, that he will give 1,000/. for B.'s estate, and stating 
the terms in detail, and B. simply writes back, " I accept 
your offei^y^ you may show by parol evidence that the offer 
alluded to by B. is that made by A. {d). 

So where a letter signed by the defendant referred to 
" our arrangement to hire a carriage," parol evidence was 
admitted to prove that the only arrangement to which he 
could have referred was a written memorandum signed by 
the plaintiff and setting forth the terms of the contract {e). 
Again, where " instructions " were referred to, it was held 
that it might be shown by parol evidence that the instruc- 
tions had been given in writing, and that there had been 
no other instructions than the written document which was 
produced (/). 

One of the strongest cases as to connecting documents is 
Long V. Millar (g). In that case the vendor signed a 
deposit receipt containing the name of the purchaser and 
the amoimt of the deposit, which was referred to as a 
deposit " on the purchase of three plots of land at 
Hammersmith." The Court of Appeal held that the 

{e) 44 O. D. at p. 208. 125. 

{d) Fer Bramwell) L. J., in Jo»^ (/) JEtidgway v. Wharton^ 27 L. J., 

▼. Millar, 4 0. P. D. 464. Oh. 46. 

{e) Cave v. Eastings, 7 Q. B. D. (g) 4 O. P. D. 460. 

S. K 
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words referring to the purchase were sufficient to incor- 
porate a memorandum of agreement signed by the pur- 
chaser, and that the two formed a written contract which 
satisfied the statute. This decision has been followed by 
North, J., in Studds v. Watson (A), and by Kekewich, J., 
in Oliver v. Hunting (t). On the other hand, in the recent 
cases of Combs v. Wilkes (J), and Potter v. Peters {k)y the 
court has refused to admit parol evidence in order to 
connect together documents which do not contain any 
reference to one another. 



Section 2. 
The Agreement. 

In the last section we have discussed the provisions of 
the Statute of Frauds. It must, however, be borne in 
mind that the Statute of Frauds is a weapon of defence 
and not of offence, and does not make a signed document 
which complies with its provisions a valid contract if it is 
not such " according to the good faith and real intentions 
of the parties " (/). The question in each case must be, 
has there, in fact, been a concluded agreement between the 
parties, or does what has passed amount to nothing more 
than a treaty ? 

An offer to buy or sell land may be revoked at any time 

(A) 28 C. D. 309. Ely, 4 D. J. & S. 643 : **An agreo- 

{%) 44 C. D. 205. ment is the result of the mntnal 

{j) (1891) 3 Ch. 77. assent of two parties to certain 

{k) W. N. (1895), 37. terms, and if it be clear that there 

(Q Jervis y. Berridffe, 8 Ch. 360. is no consensns, what maj haye 

And cf. judgment of Lord West- been written or said beoomea im- 

bury, in Chinnock y. MarehimeM of material.'* 
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prior to acceptance, and this is so, even where there is a 
promise to keep the offer open until a particular date (m), 
unless this promise is founded on a valuable consideration. 

The revocation of an offer, however, is of no effect until 
it is communicated, L e., brought to the mind of the person 
to whom it was made {n). Where an offer is made and 
accepted by letters sent through the post, the contract is 
completed the moment the letter accepting the offer is 
posted (o) ; and the rule is the same whenever the circum- 
stances are such that it must have been within the con- 
templation of the parties that the post might be used as a 
means of communicating the acceptance (p). 

On the other hand, the revocation of an offer, if sent by 
post, does not take effect from the time of posting, but 
from the time that it is received by the other party (q). 

Where it is sought to make out a binding contract from 
a number of letters, it is necessary to look at the whole 
correspondence (r). " Tou must not at one particular time 
draw a line and say * We will look at the letters up to this 
point and find in them a contract or not, but we will look 
at nothing beyond ' " (s). 

Thus, two letters, which, if they stood alone, would be 
evidence of a sufficient contract, may be shown by subse- 



(fn) Cook V. Oxiei/f 3 T. R. 653 ; {p) Senthom . v. Frasery (1892) 

Dickinson y. Dodda, 2 C. D. 463 ; 2 Oh. at p. 33. 

Boutledge v. Grant ^ 4 Bing. 653. [q) Byrne v. Van Tienhovefiy 6 O. 

(«) Bf/me V. Van Tienhoven, 5 0. ^' ^' 344 ; Henthom y. Fraaer^ 

P. D. 344, at p. 347. (1892) 2 Ch. 27. 

{o) Dunlop Y. Higgim, 1 H. L. 0. W ^•"'^ ^- -2bf^-P^«^. ^ A. 

381 ; Household Fire Co. v. Ghrant, ^' ^^^' 

4 Ex D 216 (') Hussey v. Home'Payne^ 4 A. 

0. at p. 316. 

k2 
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quent oorrespondenoe not to haye contained all the terms 
of the contract (t). On the other hand, if the two letters 
had constituted a completed agreement, this agreement 
cannot be affected by the re-opening of negotiations 
between the parties in subsequent letters, unless those 
negotiations amount to a rescission of the contract by 
mutual consent (u). 

If a person in accepting an offer introduces any new or 
different term into the proposed agreement, this variation 
must be acceded to by the other party before there is a 
Concluded contract. Thus, where the purchaser offered 
to buy the assignment of a lease on certain terms, and the 
vendor in his reply did not consent to assign the lease, 
but offered to grant an underlease upon precisely the same 
terms and with the same clauses as the lease, it was held 
that there had been no acceptance (v). So, too, where 
the vendor's solicitor wrote a letter accepting the pur- 
chaser's offer, but enclosing a contract containing terms 
which had not been referred to in the offer, the court 
held that there was no binding agreement (w). Though 
the refusal by the offeror of a distinct counter-offer by the 
offeree puts an end to the offeror's original offer (ww), yet, 
if the counter proposal merely amounts to an inquiry 
whether the offeror will modify his terms, it does not 
operate as a rejection {mow), 

. (Q Bristol, Cardiff f Swansea 194. 

Aerated Bread Co, t. Maggsy 44 {w) Jones v. Daniel, (1894) 2 Ch. 

G. D. 616. 332 ; Crossley y. Mayeoek, 18 Eq. 

(w) Eussef/Y, Home-Papne, 4 A. G. 180. 

at p. 321 ; Bellamy y. Debenham, 45 {ww) HydeY. Wrench, 3 Bea. 334. 

G. D. 481. (wijow) Stevenson y. Maclean^ 5 Q. 

(v) Holland y. Eyre^ 2 S. & S. B. D. 346. 
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Upon the same principle there is no contract if the 
acceptance is made subject to some condition. For instance, 
where a proposed under-lessee signed a memorandum with 
the qualification that he agreed thereto subject to there 
being nothing unustml in the leases of the ground landlord, 
he was held not to be bound (x). But an acceptance 
" subject to the title being approved by my solicitor," is 
probably not conditional (y). 

Sometimes an ofEer or acceptance is expressed to be 
" subject to the preparation by my solicitor of a formal 
agreement," and this stipulation must be regarded as a 
condition precedent (2). /^ Parties often enter into a 
negotiation meaning that when they have (or think they 
have) come to one mind, the result shall be put into 
formal shape, and then (if, on seeing the result in that 
shape, they are agreed) signed and made binding; but 
that each party is to reserve to himself the right to retire 
from the contract, if, on looking at the formal contract, he 
finds that, though it may represent what he said, it does not 
represent what he meant to say " {a). 

But where the formal contract is not expressly made a 
condition precedent of the acceptance, it is a question of 
construction whether the parties had really come to a 
final agreement, although they were subsequently to have 
a formal document drawn up. 

(x) Lueat y. Jametf 7 Hare, 410. date.^' Held not to be a conditional 

(y) Smtey y. Home-Foffney 4 A. aoceptanoe. 

O. at p. 322. Gf. the case of (z) Chinnoek y. Marehioness of 

Simpson y. ffuffhes, 75 L. T. 487, £h/y 4 De Ot., J. & S. 638 ; Lloyd 

where the plaintiff, in accepting the y. Nbtoell, (1896) 2 Ch. 744. 

defendant' 8 offer, wrote: **I should (a) Fer Lord Blackbnm, in 

like to know from what time Mr. RoanUr y. Miller^ 3 A. C. at p. 

Hughes wishes the purchase to 1152. 
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In Eossiter v. Milkr (J), Lord Hatherley states the law 
on the subject as follows : " If you can find the true and 
important ingredients of an agreement in that which has 
taken place between two parties in the course of a corre- 
spondence, then .... an acceptance clearly by letter 
will not the less constitute an agreement in the full sense 
between the parties, merely because that letter may say 
we will have this agreement put into due form by a 
solicitor." Thus, if the vendor writes accepting the 
purchaser's offer, but adds that he has requested his 
solicitors " to forward you the agreement for purchase " (c), 
or has asked his solicitors "to prepare contract" (c?), or 
directs his attorney to " prepare a proper agreement for 
both parties to sign " (e), there is, nevertheless, a binding 
agreement between the parties, for no new term can be 
introduced into the formal contract, and the purchaser, if 
he signs the contract, will not have agreed to anything 
more than he has already agreed to. 

Where, however, instead of referring to a more formal 
document to be drawn up in the future^ the vendor in his 
letter of acceptance actually encloses a formal contract for 
the purchaser's signature, the decision must depend on 
whether this contract contains any special terms which 
have not already been agreed upon. If it does not contain 
any new term, the agreement will be binding, although 
the formal document remains unsigned (/). 

[h) 3 A. C. at p. 1143; and cf. ment of Metropolitan Asylum District ^ 

judgment of Lord Oainus, at pp. 11 Beav. 1, where, however, the 

1137, 1138. enclosed contract was not pnt in 

(c) Eossiter v. Miller y 3 A. C. 1124. evidence : see also Crossley v. May- 

{i^ Bonneicellv.Jenkin8fSG.'D.70, cocky 18 Eq. 180; Jones v. JDaniely 

[e) Fowle v. Freemariy 9 Ves. 351. (1894) 2 Ch. 332 ; Filby v. Eounselly 

If) Gibbins v. JBoard of Manage- (1896) 2 Ch. at p. 742. 
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Section 3. 
Part Performance. 

A contract which fails to comply with the requirements 
of the Statute of Frauds is not void^ but merely unenforce- 
able. 

The statute simply bars the legal remedies by which the 
contract might otherwise be enforced (^). But when the 
contract has been partly performed by the parties thereto, 
and acts have been done which must, of their nature, be 
referable to the contract, equities arise which cannot be 
administered unless the contract is regarded. 

In such a case the court has jurisdiction, notwithstand- 
ing the Statute of Frauds, to inquire into the actual con- 
tract which has been made, and, having discovered by 
parol evidence the terms of that contract, to enforce its 
performance (h). 

This is the equitable doctrine of part performance. 

The commonest application of this doctrine is where a 
purchaser \mder a parol contract is let into possession of 
the property before completion. The court finding a 
stranger in acknowledged possession of the land, who 
would, primd /acw, be a trespasser, can only explain his 
being there by the supposition of an antecedent contract (i). 
If the entry into possession was prior to the contract, it 

(^) Croihy y. Wadsworth^ 6 East, White & Tudor*s Leading Cases, 

602 ; Leroux v. Broum^ 12 C. B. Vol. I. 881—906. 
801 ; Britain y. BosHUry 11 Q. B. (i) Morphea v. Jones, 1 Sw. 181. 

D. 123. It is essential that possession should 

(A) See Maddison y. Alderson^ 8 be delivered according to the con- 

A. G. pp. 475, 476 ; see also Lester tract, and not obtained wrongfully, 
T. Foxerofty and notes thereon, 
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cannot be regarded as an act of part performance (/), 
but the subsequent continuance in possession may, under 
certain circumstances, constitute an act of part perform- 
ance {k). 

An act, in order to amount to part performance, must 
be unequivocal^ and '' an act which, though in truth done 
in pursuance of a contract, admits of explanation without 
supposing a contract, is not in general admitted to consti- 
tute an act of part performance taking the case out of the 
Statute of Frauds (/). 

For this reason the payment of a deposit, or even of the 
whole purchase-money, is not an act of part performance, 
since it is not of itself indicative of a contract for the sale 
of land (m). So, too, giving instructions for the convey- 
ance to be drawn and engrossed, and going to take a view 
of the estate (n), making an admeasurement of the pro- 
perty (o), or the employment of surveyors to value the^ 
timber (p), are equivocal acts which do not amount to 
part performance. The delivery of an abstract is not 
sufficient (j'), but if, after receiving the abstract, the 
purchaser examines it with the deeds and makes requisi- 
tions, it is doubtful whether he could subsequently set up 
the statute (r). 

It must also be remembered that the act of part per- 

(y) Farher t. Smithy 1 Coll. 623. (o) Pembroke v. Thorpe^ 3 Sw. 

{k) Hodion y. Menland, (1896) 2 442, n. 

Ch. 428. {p) Whitehead t. Sroekhurat, 1 

(l) Daler, Hamilton, 6 Hare, 381. Bro. O. C. 412. 

(m) Clinan v. Cooke^ 1 Sch. & Lef . (q) Whaley v. Bagnall, 1 Bro. P. 

40 ; Hughes v. Morris, 2 D. M. & O. C. 345. 

356. (r) Thomas v. Broum, 1 Q. B. D. 

(«) Clerk V. Wright, 1 Atk. 12. at p. 723. 
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f ormanoe must be by the person seeking to enforce the 
parol agreement («). 

The doctrine of part performance has also been applied 
to contracts by corporations aggregate, which, as we have 
seen, can only bind themselves by contract under seal oi^ 
made by an agent appointed under seal (t), 

A distinction, however, must be drawn between the case 
of a corporation which, by common law, must contract 
under seal, and the case of a corporation acting as urban 
sanitary authority, which is subject to the express statu-* 
tory restrictions imposed by the Fublio Health Act, 
1875 (w). 

In the former case it is probable that the doctrine oi 
part performance applies, although this was doubted by 
Lord Justice Cotton in Hunt v. Wimbledon Local Board {v)^ 

The earliest decision on this subject is that of Lord 
Cottenham in London and Bhmingham Mail. Co. y. 
Winter (w). In that case the company made a contract 
for the purchase of land by an agent who had not been 
appointed under seal. The company having entered into 
possession and made a railway over the land, it was held 
that they could enforce specific performance. Wilson v. 
The West Hartlepool Bail. Co. (a?), decided twenty-five 



(«) CatoHY, Caton, 1 Gh. at p. 148. 

(0 Supra, Chap. IV. sect. 4. 

(u) 38 & 39 Viot. o. 55, s. 174 ; 
see Toung f Co, y. Mayor, ^. of 
Zeaminffton Spa, 8 A. C. 523. 

(r) 4 C. P. D. 61 ; see alao Dart 
on Vendors & Parohasers, pp, 273, 
274. It must be admitted that the 
oases on the suhjeot can be to a 



large extent explained on the prln-^ 
ciple of aequieteenee, as laid down in. 
Savage y. Fotier, White & Tudor*a 
L. C, Vol. II. 678. 

{io) Craig & Philips, 57 ; see also 
Laird y. Birkenhead Sail Co,, 29 
L. J., Ch. 218. 

(x) 2 De a., J. & S. 475. 
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years later, is the precisely converse case. There, the 
agent of the company agreed to sell land to the plaintiff, 
who was let into possession of the property. The court 
enforced specific performance at the suit of the purchaser, 
and Lord Justice Turner in his judgment (t/) said : 
^' I cannot hold that acts which, if done by an individual, 
would amount to fraud, ought not to be so considered 
if done by a company ; nor can I say that it is no 
prejudice to the plaintiff to have been permitted to 
take possession on the faith of an agreement, and after* 
wards to be held liable to be treated as a trespasser and 
turned out of possession on the ground that there was no 
agreement." 

In Crook v. Corporation of 8eaford{z)j the corporation 
agreed to lease to the plaintiff a part of the Seaf ord beach 
for the purpose of building a terrace. The resolution was 
regularly entered in the books of the corporation, but 
there was no contract under seal. After the plaintiff had 
been in possession for several years, and had expended large 
sums of money in building a terrace and sea-wall, the 
corporation tried to eject him, but the Court of Appeal 
compelled them to perform the contract by granting a 
lease for 300 years (a). 

These decisions were approved by Lord Justice Lindley, 
when a judge of first instance, in Hunt v. Wimbledon 
Local Board (J), and by the Privy Council in Melbourne 
Banking Coiyoration v. Brougham (c). The principle seems 
also to have been accepted by Kelly, C. B., in Mayor of 

(y) at p. 493. P. N. B. 247. 

(z) 6 Ch. 61. (b) 3 0. P. D. at p. 214. 

(a) See also TTood y. Tate, 2 B. & {o) 4 A. 0. 169. 
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Kidderminster v. Hardwick (rf), and in two recent decisions 
by judges of the Chancery Division {e). 

On the other hand, where a corporation is acting as 
urban sanitary authority, it is established by the decision 
of the Court of Appeal, in Hunt v. Wimbledon Board (/), 
and of the House of Lords, in Young 8f Co. v. The Mat/or 
and Corporation of Royal Leamington Spa {g), that a con- 
tract not under seal cannot be enforced, even although it 
has been fully performed by the party seeking to enforce 
it. These, however, were cases of work done for, and 
accepted by, a corporation ; and the doctrine of part per- 
f ormance has been confined almost exclusively to contracts 
for an interest in land{h). 

Apart from the doctrine of part performance, it must be 
remembered that in the words of Lord Justice Giffard, 
" the Court will not allow the Statute of Frauds to be 
made an instrument of fraud" (i). Thus, in Whitchurch 
y. Bevis (y). Lord Thurlow stated that if the agreement is 
prevented from being put into writing by the fraud of one 
of the parties, he cannot afterwards shelter himself under 
the statute. 

So, too, it has been held that parol evidence was ad- 
missible to prove a fraud where the defendant insisted that 



(i) L.B., 9 Ex. at pp. 19 and 20. t. De Biel, 12 d. & F. 64, n.; 

{e) 'RomstyZ^iin Mayor of Oxford Lawrence v. Tiemei/, I Mao. & G. 

T. Crow, (1893) 3 Ch. at p. 539 ; 572 ; Taylor v. Beeeh, I Yes. sen. 

North, J., in Davit y. Corporation 297 ; IfeJIfanue v. Cooke, 35 0. D. 

of Leicester, (1894) 2 Oh. at p. 217. 681. 

(/) 4 0. P. D. 48. (f) Seard y. Filley, 4 Oh. at p. 

Q) 8 A. 0. 517. 533. 

(A) See Briiain y. Soieiter, 11 Q. (J) ^ ^^- ^- ^* &^ P- ^^^ * ^^ 

B. D. 123 ; ef., howeyer, mmmertly see Chattock y. MuUer, 8 Oh. D. 177* 
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a conveyanoe was absolute which was really intended as a 
mortgage (k). 

For reoent applications of this doctrine the reader is 
referred to Davis v. Whitehead (T)^ and the cases there 
cited. 



Section 4. 

Stamp on Contract of Sale. 

If the subject-matter of the contract is of the value 
of £5 or upwards, and under hand only, the agreement 
is liable to a stamp duty of &d. (m). If the agreement 
is under seal, it cannot be received in evidence unless 
stamped as a deed. Agreements liable to Qd. stamps must 
be stamped within fourteen days after being signed (n). 
After that time, they can be stamped on payment of a 
penalty of £10 (o). If the subject-matter of the contract 
be an equitable interest, such as an equity of redemption, 
the contract may be stamped with ad valorem duty as a 
conveyance on sale, in which case the subsequent convey- 
ance will only require a deed stamp {p). But this course 
is neither necessary nor desirable, since a &d. stamp is 
sufficient for the purpose either of enforcing specific per- 
formance or recovering damages for breach of contract {q). 
A contract by the trustee of a bankrupt for the sale of 

{k) Lincoln y. Wriffht, 4 De G-. («) Alpe on Stamp Dutiee, 4th 

& J. 16. ed. p. 42. 

(0 (1894) 2 Ch. 133. {o) 54 & 55 Viot. c. 39, 8. 16. 

(m) Stamp Act, 1891 (64 & 66 (p) lb, s. 69, 8ub-88. 1 and 3. 

,yict,c.39). (^) iJ. 8. 59, Bub-s. 4. 
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his real estate is exempt from stamp duty by virtue of 
sect. 144 of the Bankruptcy Act, 1883 (r). 

A purchaser of several lots a,t an auction must pay 
stamp duty in respect of each lot of the value of £5 or 
upwards, since a separate agreement in respect of each lot 
is considered to have been entered into (a). 

(r) Fletcher y. Stuhbs^ 2 A. & E. 614. («) James y. Slme^ 1 Starkie, 426. 
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Chapter XI. 

EIGHTS OF THE CONTEACTING PAETIES AFTEE 
THE CONTEACT AND BEFOEE COMPLETIOK 



Section 1. 

Effect of Contract. 

Upon a valid contract for sale and purchase being entered 
into, the vendor becomes a trustee of the estate sold for 
the purchaser, and he is bound to take reasonable care that 
the property is not deteriorated in the interval before 
completion, and while it is in his possession as such 
trustee. 

Thus, it is the duty of the vendor to take steps to 
prevent the land going out of cultivation (a), and to 
protect the property from injury by trespassers (J), and 
he will be liable for breach of trust even after the con- 
veyance. Inasmuch, however, as he is only a trustee in 
respect of the property contracted to be sold, he is not a 
trustee for the purchaser of rents accruing before the time 
fixed for completion, and he is entitled to such rents, and 
also to the crops and other produce of the soil taken in 
due course of husbandry. 

Moreover, until the whole of the purchase-money has 

{a) Egmont y. Smith, 6 0. D. 469 ; (h) Clarke y. Eamuz^ (1891) 2 Q. 

PhiUipi y. SykeHer^ 8 Gh. 173. B. 456. 



CH. XI. § 1 .] EFFECT OF CONTRACT. 207 

been paid, tHe vendor is not a mere trustee having no 
beneficial interest in the property, but his position is 
something between that of a trustee and a mortgagee (e). 
Thus the vendor has a lien on the property for the unpaid 
purchase-money, which he retains even after the delivery 
of possession to the purchaser, and which, after a judicial 
decree, he may enforce by sale {d). 

After the time fixed for completion, the purchaser is 
entitled to all the rents and profits of the property, and if 
the vendor continues to receive them, he must account for 
them to the purchaser (e). Where the vendor remains in 
actual possession of the premises, he is liable to an occu- 
pation rent which, in the absence of express agreement, 
will be assessed by the court (/). But, in the case of the 
sale of trade premises, if, owing to the default of the 
purchaser, the vendor continues to cany on his business 
on the premises until the purchase-money is paid, he will 
not be liable to occupation rent. In such a case the 
inconvenience suffered by the vendor is so great that the 
ordinary rule does not apply (g). 

If the purchaser is to be let into possession before com- 
pletion, this should be provided for by the conditions, as, 
in the absence of express agreement, he is not liable for 
rent. 

A purchaser who has performed his contract up to the 
time of the event happening, is entitled to the benefit of 

(e) Lysaght v. JSdwarchf 2 0. D. {e) Sherwin v. Shakespeare, 5 De 

506 ; Shaw t. Foster, L. B., 5 H. L. G., M. & G. 517. 

321, at p. 338. (/) Metropolitan Sail Co, t. 

{0) Maekreth t. Symnums, White Defries, 2 Q. B. D. 189. 

& Tador*8 L. C, VoL I. 355, and {g) Leggott t. Metropolitan RaiL 

notes thereto. Cb-i 5 Oh. 716. 
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any improvements to the property or beneficial circum- 
fitance which may arise after the date of the contract and 
before the conveyance to him (A), even though such bene- 
fits may liave arisen through the expenditure of the 
vendor (t). On the other hand, if the vendor has per- 
formed his contract up to the time of the happening of 
the event, any loss or deterioration of the property after 
the date of the contract and before the conveyance which 
is not attributable to the negligence of the vendor will 
fall upon the purchaser {j)y such, for instance, as the 
destruction of buildings by fire. 

Where the property has been insured against fire by 
the vendor, there is simply a contract to indemnify him 
by the insurance company, which does not form part of 
the property contracted to be sold. Consequently, in the 
event of the premises being damaged or destroyed by 
fire during the interval before completion, the purchaser 
cannot claim the money which the vendor receives from 
the insurance office (k). 

On the other hand, if the vendor receives the insurance 
money from the company, and also the full amount of the 
purchase-money from the purchaser, the insurance com- 
pany, on the principle of subrogation, can recover from 
the vendor a sum equal to the insurance money (/), and 
they would probably have this right, even though the 
vendor had agreed by the conditions of sale to give the 
purchaser the benefit of the insurance. 

(h) ffarfird v. JPurrier, 1 Madd. 118. 

639. (k) Rayner v. Freston, 18 0. D. 1. 

(i) Munro v. Taylor, 8 Hare, 60. [t) CasUUain v. Tteston^ 11 Q. B. 

U) J^ooU V. Sheryoid, 2 Bro. C. 0. D. 380. 
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It is submitted that the proper remedy of the purchaser 
is to require the company to apply the purchase-money in 
reinstating the premises. This the purchaser has power 
to do, at any rate within the metropolitan district (w), 
imder 14 Geo. III. c. 78, s. 83, since it seems clear that> 
he is a "person interested" within the meaning of that 
statute (n). He must, of course, make this request before 
the company have settled with the vendor (o). 

In order to avoid litigation, however, it is desirable that 
the purchaser, immediately upon entering into the con- 
tract, and thereby obtaining an insurable interest, should 
himself effect an insurance. 



Section 2. 
Limacy of the Contracting Parties. 

The fact that one of the contracting parties becomes a 
lunatic during the interval before completion does not 
avoid the contract (j?). If the vendor becomes a lunatic 
after the whole of the purchase-money has been paid (q)^ 
or after the contract has been so acted upon that a decree 



(m) Lord Westbniy held that the 
act was of uniyersal application: 
£x parte Gorelj/, 4 De G., J. & S. 
477 ; bnt this has been doubted by 
Lord Watson, in Westminster Fire 
Office Y. Olasgow Provident Invest^ 
ment Society , 13 A. G. at p. 716. 

(n) The application of the act 
has been confined to cases between 
landlord and tenant, and probably 



does not apply as between mort- 
ga.gOT and mortg^agee: see West' 
minster Fire Office v. Glasgow Frovi' 
dent Investment Society ^ 13 A. 0. at 
p. 714. 

(o) Simpson v. Scottish Union In^ 
turance Cb., 1 H. & M. 618. 

{p) Owen V. DavieSf 1 Yes. sen. 
82. 

{q) In re Cuming, 5 Gh. 72. 
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for Bpeoifio performance would be a matter of course (r), 
the purchaser should present a petition, intituled ^'In 
lunacy," praying for a vesting order under sect. 135 of the 
Lunacy Act, 1890 («). But where the contract is purely 
executory, the court wiU not make a vesting order untQ 
the right to specific performance has been settled by a 
decree (t). In such cases the purchaser must proceed by 
an action for specific performance in the Chancery Divi- 
sion, and obtain a declaration that the lunatic is a trustee 
for him of the property (w). 

Formerly, the Court of Chancery used to make a vesting 
order under sect. 3 of the Trustee Act, 1850 (v) ; but it is 
submitted that, since that section has been repealed by the 
Trustee Act, 1893 (w), and has not been re-enacted, there 
is no longer jurisdiction to make such an order in Chan- 
cery, and a separate application in lunacy is necessary. 
It must, however, be remembered that the committee of 
the lunatic's estate has to obtain the sanction of the Court 
of Lunacy before defending the action (ar). If the pur- 
chaser obtains a decree, it is clearly the duty of the com- 
mittee or guardian ad litem {y) to apply to the Court of 
Lunacy, by summons, for a direction to execute the con- 
veyance to the purchaser. \ 

By sect. 120 of the Lunacy Act the judge in lunacy 
may direct the conmiittee to " perform any contract 

(r) In re Fageni, (1892) 2 Ch. {v) 13 & 14 Viot. o. 60. | 

236 ; Be Bradley, 64 L. T. N. S. 43. ^«,) 55 & 57 Vict. 0. 63, s. 61. 

W 63 Viot. 0. 6. ^^j ^^ Manam, 21 L. J. Oh. 249. 

(0 In re Carpenter, Kay, 418 ; ' ^ « «' , ^,,, 

Inr, Coaing. z7g. d! 333 ^ ^) ^f »• S- C, Ord. X^r. 17; 

(«) Cowper V. Marmm, 67 L. J., O^- S^H- '• 1 i f^^ O^- ^C- '• « ! 
An. AQQ c'* cuso Lunacy Act, 1890, s. 116. 
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relating to the property of the lunatic entered into by the 
lunatic before his lunacy " ; and sect. 124 enacts that the 
committee shall, in the name of, or on behalf of, the 
lunatic, execute all such assurances for giving effect to 
any order under this act as the judge directs, and every 
such assurance shall be valid and effectual, and shall take 
effect accordingly. 



Section 3. 
Bankruptcy of Contracting Parties. 

The bankruptcy of either the vendor or the purchaser 
wiU not avoid the contract (2). 

The Bankruptcy Act, 1883, provides (a) that when any 
part of the property of the bankrupt consists of unpro^ 
fitable contracts^ the trustee in bankruptcy, notwithstand- 
ing that he has endeavoured to sell or has taken possession 
of the property or exercised any act of ownership in rela- 
tion thereto, may, by writing signed by him at any time 
within twelve months after the first appointment of a 
trustee, disclaim the property. Provided that when any 
such property shall not have come to the knowledge of 
the trustee within one month after such appointment, he 
may disclaim such property at any time within twelve 
months after he first became aware of it. 

The disclaimer operates as from the date of disclaimer (J), 
and the only remedy of the other contracting party is to 

{z) Bankraptoy Act, 1883 (46 & sub-s. 1, as varied by sect. 13 of 
47 Viot. 0. 52), 8. 49» sub-s. (d). the Act of 1890. 

{a) 46 & 47 Vict. 0. 62, s. 55, {b) lb, s. 55, sub-s. 2. 
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prove in the bankruptoy as a creditor for the injury which 
he has suffered by the disclaimer (c). 

The other contracting party may, however, make an 
application in writing to the trustee requiring him to 
decide whether he will disclaim or not ; and if, after the 
period of twenty-eight days, or such extended period as 
may be allowed by the court, the trustee does not give 
notice of his intention to disclaim, lie mil be deemed to have 
adopted the contract (d). 



Section 4. 
Death of Contracting Parties. 

The death of either party will not avoid the contract. 

If the vendor dies before completion and there is a 
binding contract (^), the purchase-money forms part of 
his personal estate, and his legal personal representatives 
can give a valid discharge for it (/). 

By sect. 4 of the Conveyancing Act, 1881, the legal 
personal representatives of the vendor have power to 
" convey the land for all the estate and interest vested in 
him at his death in any manner proper for giving effect 
to the contract." If the vendor entered into the contract as 
tenant for life under the Settled Land Acts, the contract is 
" enforceable against and by every successor in title for the 

(c) 46 & 47 Vict. 0. 52, 8. 56, 166. 

sub- 8. 7. (f) FleteherY.Ashbum&rylWhitd 

(d) lb. 8. 55, sab-8. 4. & Tudor'8 L. C. 968, and notee 
{e) In re ThomaSy 34 Chano. D. thereto. 
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time being of the tenant for life, and may be oanied into 
effect by any such successor " {g). 

On the death of the purchaser before completion, his 
heir or devisee is equitably entitled to the property which 
is the subject of the contract, provided that the contract is 
a binding one {h) : and he can enforce specific performance 
against the vendor. 

A general or residuary devise contained in a will made 
since [the passing of the Wills Act, wiQ pass land con- 
tracted to be purchased by the testator after the date of 
the wiQ (t). 

Formerly, the heir or devisee was entitled to have the 
purchase-money discharged out of the purchaser's personal 
estate {k) ; but now, since the Locke King's Amendment 
Acts of 1867 (/) and 1877 (m), the unpaid purchase-money 
must be deemed to be a sum charged on the land by way 
of mortgage within the meaning of the principal Act (n) ; 
and these enactment apply to the sale of leaseholds as well 
as of freeholds and copyholds (o). 

The purchase-money, which, in the eyes of equity, is 
converted into realty by the contract of sale, is re-con- 
verted into personalty by the statute. The result, there- 
fore, is that the heir or devisee of the purchaser is entitled 
to the land charged with the unpaid purchase-money ; if 
he seeks to enforce specific performance, he must pay the 



{jf) 45 k 46 Vict. o. 38, s. 31, p. 24. 

«ub-8. (2). (k) Holt T. HoU, 2 Vem. 322. 

(A) Buehmaater t. Earrop^ 7 Yes. (0 30 & 31 Viot. o. 69. 

341. (m) 40 & 41 Vict. c. 34. 

(i) 1 Viot. c. 26, 8. 24 ; but as to (n) 17 & 18 Viofc. c. 113. 

'^oontraiy intention," see ttnte, (o) i>t r^ Jufr^Aatc', 37 C. D. 674. 
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purchase-money out of his own pocket (p) ; and if he 
agrees with the vendor to rescind the contract, he is 
entitled to nothing (q). It must, however, be remem- 
bered that the Locke King's Acts do not apply in the case 
of the devisee of a purchaser where there is evidence of a 
contrary intention on the part of the testator (r), nor in 
any case where the vendor has no lien for unpaid purchase- 
money («). 

Where the vendor sought to enforce specific perform- 
ance after the death of the purchaser, it was the practice 
prior to 1877 to make both the real and personal repre- 
sentatives of the purchaser defendants to the action (t). 
It is submitted that this is still the correct procedure, 
since it is clear that the devisee may disclaim the de- 
vise (w), and that, notwithstanding sect. 59 of the Con- 
veyancing Act, 1881, the heir cannot be liable to pay the 
purchase-money where he has no assets by descent. In 
any case it is desirable to make a distinct alternative claim 
against the personal representatives for damages for breach 
of contract. 

{p) In re Kidd, (1894) 3 Ch. 658. {t) Fry on Specific Performance, 

[q) In re Cochford, 24 C. D. 94. p. 93 ; Dart, V. & P. 1132. 

(r) As to evidence of contrary («) Cf. Lord Chief Baron Ric- 

intention, see In re Flechy 37 0. B. hards, in Townsendy. Champemoume, 

677 ; In re Campbell, (1893) 2 Ch. 206. 9 Price, 133 : " The devisee is not 

{a) In re Cockford^ 24 C. D. at bound to take the estate if damnosa 

p. 100. hareditas.*^ 
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Chapter XII. 
EEMEDIES FOE BEEACH OF CONTEACT, 



Section 1. 

Distinction between the Different Eemedies. 

Prior to the Judicature Act, there were two remedies 
open in case of a breach of contract for the sale of land, 
viz., an action for damages in the courts of common law, 
or the extraordinary remedy of a suit for specific per- 
formance in the court of chancery. Lord Cairns' Act (a) 
enabled the Court of Chancery to give damages as a sub- 
stitute for specific performance, but this act has since been 
repealed {b). 

Since the Judicature Act, law and equity are concur- 
rently administered in all the divisions of the High Court, 
but the nature of these two remedies remains unaltered, 
and it is important to bear in mind the distinction between 
them. Thus, there are many cases in which a vendor, 
who would fail in an action for specific performance, may 
yet obtain damages for breach of contract; as, for instance, 
where the purchaser has repudiated the contract, and the 
vendor has sold at a loss to a third party. On the other 
hand, we have seen that a purchaser who contracts subject 

(a) 21 & 22 Viot. o. 27. (b) Statute Law Reyiaion Aot, 1883. 
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to conditions as to title, is bound by those conditions 
unless they axe misleading (c). Consequently, even al- 
though he discover that the vendor's title is positively 
bad, he cannot recover his deposit and costs of investiga- 
tion either by an action for breach of contract ((/), or by a 
summons under sect. 9 of the Vendor and Purchaser 
Act {e)» But if the vendor seeks to enforce specific per- 
formance of the contract, we come to an entirely different 
region of law, for the remedy of specific performance is 
subject to the discretion of the court. Where the vendor 
can give a good holding title, although it may not be a 
satisfactory title from the point of view of a strict convey- 
ancer, the court, in the case of contracts subject to strin- 
gent conditions as to title, will enforce specific perform- 
ance (/). But if the vendor has a mere semblance of a 
title, where in fact the purchaser would not get the land 
which he has contracted to buy but would be liable to be 
immediately ejected, the court has in no recorded instance 
enforced specific performance (g). 

If the vendor elects to bring an action for specific per- 
formance, he cannot, at the trial, amend his pleadings so 
as to change the whole nature of his action, and turn it 
into an ordinary action for damages at common law(^). 
It is presumed, however, that a claim may be framed in 
such a way as to make a distinct alternative claim for 

{e) See stspruy Chap. IX. § 7. 337 ; Saxbi/ v. Thomatf "W. N. (1891), 

{d) Oorrall v. Cattell, 4 M. & "W. 4, 28. 

734 ; Best v. Eamand, 12 C. D. 1. (^j /„ ^e Scott and Alvarez's Cm- 

(e) National ^ Provincial Bank v. tract, (1896) 2 Ch. 603. 

Marsh, (1896) 1 Ch. 190. iv\ -a- n oq n -n 

r^v Jl -r. , ^ ^ ^ « W Sxpgrave v. Case, 28 C. D. 

(/) Hume V. Bentley, 6 De G. & g^g ' ^ ' 

J3m. 620 ; Luke v. Bamett, 2 Coll. 
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damages for breach of contract, in addition to a claim for 
specij&o performance (/). So, too, in an action for specific 
performance, the vendor cannot at the trial obtain an order 
for rescission of the contract and forfeiture of the deposit 
unless there is an alternative claim in the pleadings (n). 

: Section 2^ 

Damages for Breach of Contract. 

If the purchaser refuses to perform his part of the con- 
tract, the vendor can either rescind the contract and sue 
the purchaser on a g^t^aw^wmme^-t^eY for expenses incurred (y), 
or can bring an action for general damages actually sus- 
tained by the breach of contract {k). 

Where there is a condition enabling the vendor to forfeit 
the deposit, the usual course pursued by the vendor is to 
forfeit the deposit and re-seU the property. In that case 
he can recover from the purchaser the deficiency on the 
re-sale, but in assessing such deficiency he must take into 
consideration the amoimt of the deposit (/). 

On the other hand, if the vendor makes default, the 
purchaser can either rescind the contract and sue the 
vendor for the deposit, or he can bring an action for 
damages on the ground of non-perforjnance (m). 

It has, however, been established by the " rule in 
Tlureau v. ThornhilV^ {n)y that, upon a contract for the 
purchase of real estate, if the vendor, toithout frauds is 

(0 8, C, at p. 361. (*) Laird v. Pirn, 7 M. & W. 474. 

\\\) Stone v. Smithy 35 G. D. 188 ; (/) Zamondy. Davelly9Q.B. 1030. 

Kingdon v. Kirk, Z1 0. D. 141. (m) Dart, V. & P. 1071, 1072. 

{j) J)eBemardyY,Eardinff,9'Ex. (») 2 W. Bl. 1078; see also 

822. Tjfrer y. Zinff, 2 Car. & K. 149. 

8. L 
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incapable of making a good title, the intended purchaser 
is not entitled to any compensation for the loss of his 
bargain. If the vendor is guilty of fraud, the purchaser 
can, of course, recover damages by an action for deceit (o). 

It was formerly conBidered that this rule was subject to 
two exceptions, viz. : (1) where the vendor at the time 
of entering into the contract knew he had no title {p) ; 
and (2) where the breach of contract arose, not from 
the inability of the vendor to give a good title, but from 
his refusal to take the necessary steps to carry out the 
contract {q). These exceptions were doubted by Lord 
Chelmsford and Lord Hatherley in Bain v. Fothergill (r), 
and Lord Chelmsford stated his opinion that " the limits 
within which damages may be recovered upon the breach 
of a contract for the sale of real estate must be taken 
to be without exception " (s). 

Although, however, the purchaser is not entitled to 
damages for loss of his bargain, he can recover his deposit 
together with interest, the expenses incurred in the investi- 
gation of the vendor's title, and the costs of drawing 
the contract of sale (t), 

A distinction seems to have been made between ordinary 
damages, and damages in the nature of compensation, which 
are given in actions for specific performance in. accordance 
with the established practice of the Court of Chancery (w). 

(o) Bain v. Fothergill , L. R., 7 («) Ih. at p. 207 ; but see Bart, 

H. L. at p. 207. V. & P. 1082. 

{p) Sopkin8Y.Graubrook,eB,& (^) Pearl Life Assurance Co, v. 

0. 31. Buttinshawy W. N. (1893), 123. 

{q) Mgel v. Fitch, L. R., 4 Q. B. ^^j p^^^^ ^ Frothero, 7 I>. M. & 

(r) L. R., 7 H. L. 158. ^ 
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Thus, in actions for specific performance, whether brought 
by the vendor or the purchaser, the purchaser can recover 
damages in respect of loss occasioned by the vendor's delay 
in performing his contract (v). 

The measure of such damages is arrived at by consider- 
ing " what may be reasonably said to have naturally arisen 
from the delay, or which may be reasonably supposed to 
have been in the contemplation of the parties as likely to 
arise from the partial breach of the contract " (w). 



Section 3. 

Snmmons under the Vendor and Purchaser Act. 

The Vendor and Purchaser Act, 1874 (or), provides that 
a vendor or purchaser of real or leasehold estate in Eng- 
land, or their representatives respectively, may at any time 
or times and from time to time apply iii a summary 
way to a judge of the Court of Chancery in England in 
chambers in respect of any requisitions or objections, or 
any claim for compensation, or any other question arising 
out of or connected with the contract {not being a question 
affecting the existence or validity of the contract) ; and 
the judge shall make such order upon the application as 
to him shall appear just, and shall order how and by 
whom all or any of the costs of and incident to the appli- 
cation shall be borne and paid. A vendor or purchaser of 
real or leasehold estates in Ireland or their representatives 
respectively may in like maimer and for the same purpose 

(v) Jacques v. MiUar, 6 C. D. 163 ; {to) Jacques v. Millwr, 6 C. D. 160. 

J^oyaX Bristol Fermanent Building (<p) 37 & 33 yiot. 0. 78, b. 9. 

Society y. Bomash, 35 G. D. 390. 

l2 
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apply to a judge of the Court of Chancery in Ireland ; 
and the judge shall make such order upon the applica- 
tion as to him shall appear just, and shall order how and 
by whom all or any of the costs of and incident to the 
application shall be borne and paid. 

The object of this section is to enable either vendor or 
purchaser to obtain the decision of the court upon some 
isolated pointy instead of being compelled to have recourse 
to an action for damages or specific performance. Ques- 
tions whether the vendor has shown a good title, or has 
sufficiently answered the purchaser's requisitions, to what 
interest (if any) on the purchase-money the vendor is 
entitled, or whether, owing to the conduct of one of the 
parties, the other party is entitled to rescind the contract (2), 
.are now decided upon vendor and purchaser summons. 

The court has no jurisdiction on an application of 
this kind to award special damages, or damages in 
the nature of compensation, as, for instance, where the 
purchaser has suffered loss owing to the vendor's delay in 
-completion {a). 

The act, however, empowers the judge to " make such 
order as to him shall appear just," that is to say, to direct 
such things to be done as are the natural outcome of his 
decision. Consequently, the court can order the return of 
the deposit to the purchaser with interest from the time when 
it was made (usually at 4 per cent.), and also can give the 
purchaser the costs of investigating the vendor's title (5). 

(2) In re Jackson and JFoodbum^s tracts (1894) 3 Ch- 546. 
Contract, 37 C. D. 44. (j) j„ ^e ffargreaves and Thomp- 

(a) In re Wihon and Stevens^ Con' eon's Contract, 32 C. B. 454. 
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Section 4. 
Specific Performance. 

- 4 

Specific performance of the contract will be enforced at 
the instance of either vendor or purchaser if there be a 
valid contract, and such as, having regard to the circum- 
stances, ought to be enforced. The court will not grani; 
this special equitable relief if it finds, for any reason, that 
it would be a hardship or unreasonable to compel the 
defendant specifically to perform the contract. Thus, not 
only is fraud or material misrepresentation on the part of 
the plaintiff a good defence to an action of this character, 
but the defendant will not be compelled to perform a con- 
tract which he entered into under a reasonable misappre- 
hension as to its effect. In such a case it is generally 
necessary for the defendant to show that the mistake was 
contributed to by the plaintiff, however unintentionally, 
a«, for instance, that there was in the description of tho 
property a matter on which a person might bond fide mak^ 
a mistake (c). Moreover, he must show that he exercised 
a reasonable amount of care to ascertain what he waa 
buying (cQ. 

In any case, however, the court will refuse specific 
performance if the plaintiff " snapped at an offer which 
he mufit have perfectly weU known to be made by 
mistake" (^). 

If the defendant signed the contract of sale upon the 
faith of a parol undertaking made by the plaintiff, which 

{e) Swaisland v. Dearsley, 29 (rf) Tamp/wv. Jamw, 16 CD. 215. 

Beav. 430 ; Baakeomb v. Beekwithj (e) Webster v. Cecily 30 Beav. 62 ; 

8 Eq. 100. Tamplin y. Jamee^ 15 C. D. 221. 
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varied the terms of the written agreement, this under- 
taking may be set up as a defence to an action for 
specific performance (/). It seems, however, that a parol 
variation which is contemporaneous with the contract is 
not admissible {g). 

It must be remembered that there is a well-established 
distinction between a person seeking and a person resisting 
specific performance. The defendant, as we have seen, 
may adduce parol evidence to show fraud or mistake, but 
the plaintiff cannot do so for the purpose of obtaining 
specific performance with a variation {h). 

This rule, however, only applies to cases of unilateral 
mistake, the remedy for which is rescission and not recti- 
fication (e), and does not apply to a mistake common to both 
parties^ when the proper remedy is to rectify by substi- 
tuting the terms really agreed to. Thus, if the court is 
satisfied that there has been a mutual mistake, and thwe 
has been such a part performance as to take the contract 
out of the Statute of Frauds, the court will rectify the 
mistake and enforce specific performance of the contract 
as rectified (A;). 

(/) SammersleyY.DeBiely 12 0. (i) Paget v. Marshall, 2S 0. D. 

& F. 45. 265. 

{jgi) Ortnerod v. Eardman, 5 Ves. (;t) QUey y. Fishery 34 0. D. 367 ; 

722. Shrewsbury ^ Talbot Cab Co. v. 

(A) Woollam v. Eeam, Wh. & T. ghaw, 89 L. T. J. 274. 
L. C, Vol. II., and notes thereto. 
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PART IV. 

MATTERS BETWEEN CONTRA.CT AND COMPLETION 

OF PURCHASE, 



Chapter XIH. 
DELIVERY OF ABSTRACT. 



Section 1. 

Bepudiation by Parcliaser. 

It is not absolutely necessary that the title of the vendor 
should be perfect at the time the contract is entered into, 
provided he is able to perfect it before completion ; and 
specific performance has been decreed at the instance of 
vendors having an imperfect title, who contracted under 
the bond fide belief that they could make a good title at 
the time fixed for completion, and which they eventually 
became in a position to do (a). 

Nevertheless, the purchaser is not bound, to wait until 
the vendor has acquired a good title ; but if he finds that 
the vendor, when he made the contract, had no right to 
the property, he may repudiate the contract even before 

(a) Eoggart y. Scott^ 1 Bubs. & M. 293 ; WiUon y. Dunn^ 34 C. D. 569. 



224 DELIVERY OP ABSTRACT, [CH. Xni. § 1. 

the time fixed for completion (ft). In Fanner v. I^ash (c). 
Lord Romilly stated the law on this point as follows: 
" When a person sells property which he is neither able 
to convey himself nor has the power to compel a convey- 
ance of it from any other person, the purchaser, as soon as 
he finds that to be the case, may say ' I will have nothing 
to do with it.' The purchaser is not boimd to wait to see 
whether the vendor can induce some third person (who 
has the power) to join in making a good title to the pro- 
perty sold." 

A distinction has been made between the case of a 
vendor who has no interest whatever in the property, where, 
as we have seen, the purchaser can repudiate before the time 
fixed for completion, and the case of a vendor having only, 
a partial interest, who has contracted to sell the fee simple. 
If a vendor, who, at the time when he sells, has only a 
partial interest, as, for instance, a tenant for life {d), or a 
tenant by the curtesy (e), affects to sell the fee simple, the 
court will enforce that contract, provided that before the 
time fixed for completion he can get in the whole fee 
simple, and so acquire the power of carrying out his 
contract (/). 

On the other hand, a purchaser is not bound to accept 
a different title to that which he agreed to take. Thus, 
where a purchaser has contracted to buy property from 
trustees selling under a power of sale, he cannot be com- 

{b) Brewery, Broadwood, 22 C. D. C. C. C. 62. 

105 ; Bellamy v. Behenhamy (1891) (e) Murrell v. Goodyear ^ 1 D. !P. 

1 Ch. 412. & J. 432. 

(c) 35 Beay. 171. {/) In re Bryant and BaminghanC^ 

' (d) Salisbury v. Satcher^ 2 T. & ' Contract^ 44 C. D. 221 and 223. 



CH. XIII. § 1 .]] REPUDIATION BY PURCHASER. 22$ 

pelled to accept a title from the tenant foi^ life under tliQ 
Settled Land Acts {g) ; nor from the trustees themselves 
with the concurrence of all the beneficiaries (A), at any rate, 
after the time fixed for completion has expired (*); 

If the defect discovered by the purchaser is a defect of 
conveyance and not a defect of titley the purchaser is not 
entitled to repudiate at once, even though the time fixed 
for completion has passed. 

In such a case, the proper course for the purchaser to 
pursue is to give the vendor a reasonable time to remedy 
the defect, and to inform the vendor that if the defect is 
not remedied in reasonable time, he will repudiate the 
contract {j). 

It therefore follows that upon the contract being 
entered into, if the vendor's title is incomplete, he 
should at once proceed to perfect it, and to deliver as 
complete and perfect an abstract to the purchaser as he 
is able to furnish at the time of such delivery, taking 
care to deliver such abstract within the time fixed by the 
contract, should any time be named. 

Should the abstract not be delivered within the time 
stipulated for its delivery, or if no time has been named 
by the contract, and the abstract is not delivered within a. 
reasonable time before the day fixed for completion, if it 
is the intention of the purchaser to avoid the contract on 
this ground, the solicitor should object to receive, or at. 
once return it {k). The proper course for the purchaser ii> 

{g) InreBryantandBaminghanCs (•) ii5. at p. 317. 

Contraet, 44 0. J>. 218. {J) Sattm v. RusaeU, 38 C. IK 

(h) In re Head's Truetees and 334. 

Maedonald, 46 C. D. 310. (k) Dart, V. & P. 347. 

l5 
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suoli a case is to give the vendor notice that if a proper 
ahstraot is not delivered within a reasonable period {e,g.^ 
fourteen days), he will treat the contract as at an end (/). 



Section 2. 
Abstract, when considered perfect. 

An abstract will be considered perfect when it appears 
therefrom that the vendor can himself convey or procure 
a conveyance of the legal and equitable estate, free from 
incumbrances, to be made to the purchaser (m). The title 
also will be considered perfect when it appears that the 
vendor will be in a position at the time fixed for comple- 
tion to acquire an indisputable right to the legal and 
equitable estates («). 

The abstract will be considered imperfect if the con- 
currence of incumbrancers, or of any third person whose 
consent is necessary, cannot be insisted on (o). 

The abstract when delivered will become the property 
of the purchaser on the purchase being completed ; and he 
will be entitled to retain it until the purchase is vacated 
by consent, or is declared impracticable by a court of 

{t) Comptm V. Bagl$y, (1892) 1 14 Sim. 303 ; Savory v. Underwood, 

Ch. 313. 23 L. T. O. S. 141. 

(m) Lord Brayhrooh v. ImUp, 8 („) CatUll v. CorraU, 4 T. & C. 

Ves. 436; Boehm v. Wood, 1 Jao. 228. 

& W. 419 ; Jumpson v. Fitcker, 1 ^^j ^^.^ ^ g^^^^ 1 ^^ 325 . 

CoU. 13; Townsend v, Champemoum, sidebotham v. Barrington, 3 Beav. 

1 T. & J. 449 ; Sellick v. Trevor, H 524 
Mee. & W. 728 ; Avame v. Brown^ 
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equity (j»), in whioh case the abstract is to be returned, 
and no copy kept by the purchaser, lest it be kept for a 
mischievous purpose ; and although the purchaser pays 
for the opinion, that ought, it should seem, for the same 
reason, to be returned with the abstract (q). 

The Conveyancing and Law of Property Act, 1881, 
fi. 3, sub-8. 7, provides that on a sale of any property in 
lots, a purchaser of two or more lots held wholly or 
partly under the same title shall not have a right to 
more than one abstract of the common title except at his 
own expense. 

(p) £ohert8Y.Wyattf2Ta,mit.26B. {q) Sugd. V. & P. 11th ed. 447* 
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Chapter XTV, 



PEEUSAL AND EXAMINATION OF ABSTRACT. 



Section 1. 
Perusal of Abstract. 

Upon the receipt of the abstract, the purchaser's solicitor 
will proceed to investigate the vendor's title, and should 
commence by penising the abstract and making himself 
thoroughly acquainted with the title thereby disclosed, 
after which the abstract should be compared with the 
muniments. 

In cases where the abstract is laid before counsel for 
his opinion upon the title, the examination is frequently 
deferred until the opinion has been obtained ; but this, it 
is considered, is scarcely advisable, for if the documents 
should not be properly abstracted, or clerical errors should 
occur in the abstract, counsel's attention may probably be 
carried from the thread of the title to direct the correction 
of some apparent inaccuracy, or to inquire whether such 
and such documents are fully abstracted, all which may 
be avoided by a careful comparison of the abstract with 
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the muniments of title. And where a binding contract 
has been entered into, and the purchaser's solicitor com- 
pares the abstract with the deeds before further investi- 
gating the title, the vendor must pay the costs if the title 
prove bad {a). 



Section 2. 
Examination of Moniments. 

Upon the muniments of title being produced for exami- 
nation, as to such of them as are liable to stamp duty, the 
purchaser's solicitor usually directs his attention in the 
first instance to the stamps, to ascertain that the proper 
duties have been impressed. 

It should be seen that deeds are executed by all 
necessary persons who are parties thereto, and, if exe- 
cuted in the exercise of a power, that the formalities 
directed to be observed in the exercise thereof have been 
complied with. 

In cases where settlements are executed after mar- 
riage in pursuance of articles made previously thereto, 
the articles should be produced in order that it may be 
ascertained that the settlement is in accordance with the 
articles. 

The entirety of every document should be carefully 

(a) Eodges y. Earl of Lichfield, 1 Bing. N. C. 499, 
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perused to asoertain that all portions thereof material to 
the title have been put upon the abstract. 

When money forms the consideration, or a portion of 
the consideration, for the execution of any document of 
title, it should be seen that a receipt or receipts is or are 
indorsed and signed by the proper party or parties ; but 
as to deeds executed after the 31st of December, 1881, the 
Conveyancing and Law of Property Act, 1881, ss. 54 and 
65, provide that a receipt for the consideration in the body 
of a deed shall be a suflBcient discharge without any further 
receipt being indorsed ; and a receipt for the consideration 
in the body of a deed or indorsed thereon shall, in favour 
of a subsequent purchaser not having notice that the oon- 
eideration was not in fact paid or given, be sufficient 
evidence of the payment or giving thereof. The docu- 
ments should be carefully searched for exceptions in the 
operative part thereof, or the covenants therein, which 
may lead to the disclosure of any lease, incumbrance, or 
other circumstance not shown upon the abstract. The 
documents should also be carefully inspected to ascertain if 
any memoranda or other matter is indorsed thereon which 
may put the purchaser's solicitor upon inquiry as to matters 
connected with the title not otherwise disclosed. 

When property has been conveyed by means of 
feoffment, it should be seen that a memorandum of 
livery of seisin, in pursuance of the deed, is indorsed; 
though livery of seisin will be presumed after twenty 
years' consistent possession (J). 

(b) Bees y. Lloydy Wight, 123. regard to the Real Property Limi- 
This would doubtless now be re- tation Act, 1874 (37 & 38 Vict, 
duced to twelve years, haying o. 67). 
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When a conveyance is made by lease and release, if the 
lease is not produced it should be seen that it is recited or 
referred to in the release, so as to come within the operation 
of 4 «£ 5 Vict. 0. 21. 

The act of 4 & 5 Vict. o. 21, as its title expresses, was 
passed for rendering a release as eflFectual for the convey- 
ance of freehold estates as a lease and release by the same 
parties ; and provides that releases of freehold estates, 
which should be expressed to be made in pursuance of the 
act, should be as effectual as if the releasing party or 
parties had also executed in due form a bargain and sale, 
or lease for a year, for giving effect to such release, although 
no such bargain and sale, or lease for a year, should be 
executed. It should, therefore, be seen that conveyances 
made in reliance upon this act are expressed to be made in 
pursuance thereof. 

The stamp duty payable in respect of the lease for a 
year was abolished by the 13 & 14 Vict. o. 67, but all con- 
veyances executed upon or before the 10th of October, 1860, 
imless preceded by a lease for a year, should bear the same 
duty as the lease for a year was subject to, in addition to 
the ad valot^em duty then payable. 

Copies or tracings of maps or plans upon the documents 
of title usually accompany the abstr£tct, or are furnished by 
the vendor to the purchaser upon request free of expense, 
and such copies should be compared with the documents 
from which they are taken (o). 

{c) As to whether the abstract a mere referenoe to them, see 
should contain copies of plans or Blaekbum y. Smithy 2 Exch. 792. 
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If the estate is in a register county, or a document of 
title is subject to any act of parliament directing the 
inrolment thereof, it should be seen that memorandums or 
certificates of registration or inrolment are indorsed upon 
such document. 
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Chapter XV. 

EEQUI8ITI0NS UPON AND OBJECTIONS 

TO TITLE. 



Section 1. 

Delivery of Eequisitions. 

After perusing the abstract of the vendor's title and 
comparing it with the deeds, the purchaser's solicitor will 
be in a position to prepare his requisitions upon and objec- 
tions to the title disclosed by the abstract ; in the preparation 
whereof regard must be had to the restrictive stipulations 
contained in the contract, and though the purchaser's 
requisitions are seldom confined to what he is strictly 
entitled to call for, frivolous and untenable requisitions 
must be avoided (a). 

Such requisitions or objections as are important should 
not be delayed in cases where the purchaser is limited by 
the contract as to the time for their delivery, lest by so 
doing the purchaser may be held to have waived them (b) ; 
but an objection will not be impliedly waived which is not 
raised by the contents of the abstract (c) ; and a waiver 
need not be express, but may be implied {d). 

(a) Bart, V. & P. 493. (c) JBlacklow v. ZawSj 2 Ha. 47 ; 

(b) Sugd. V. & P. 343 et seq. ; I>art, V. & P. 180. 

and cf. JFant v. StallibroM, L. R., W Saydon v. Bell, 1 Beav. 337; 

8 Ex. 176. Margravine of Anspach v. Noel, 1 

Madd. 310. 
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Section 2. 
Waiver of KeqidsitioiiB. 

The taMng possession of the property by the purchaser 
has frequently been held to operate as a waiver of objec- 
tions to the title (e) ; but if taken in accordance with the 
intention of the parties, as evidenced by the contract, or 
with the consent of the vendor, it will not have that 
effect (/). 

Acceptance of the title, as deduced by the abstract, will 
not operate as a waiver of the purchaser's right to have 
the abstract verified (g) ; and a purchaser expressing his 
willingness to accept the title upon a specific objection 
being removed, and to waive other objections raised by 
him, such waiver wiU be conditional only on the removal 
of the particular objection specified (A). 

A client will not be bound by his counsel's acceptance 
of a defective title (i). 



Section 3. 

Answers to Kequisitions. 

A purchaser is entitled to be furnished with evidence of 
facts material to the title, whether such facts are to be used 
as positive or negative proofs, and the vendor is bound to 

{e) Sinks v. Lord RoTcehy, 2 Sw. {g) Southhy v. Eutt, 2 Myl. & 0. 

222 ; Fludyer v. Cocker, 12 Ves. 25 ; 217. 
Maydon y. Bell, 1 Beay. 337. {h) Lesturgeon y. Martin, 3 M7I. 

(/) Stevens y. Chippy, 3 Kuss. & K. 265. 
171 ; Burroughs y. Oakley, 3 Sw. (i) Daverell v. Lord Bolton^ 18 

169 ; Dixon y. Astley, 1 Mer. 134. Ves. 505. 
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answer, to the best of his knowledge, any relevant question 
upon the subject of the title, and to furnish such evidence 
as may be in his power, and the purchaser may frequently 
call for a statutory declaration by the vendor or some 
other person, for the purpose of negativing or proving 
some fact or circumstance material to the title; but the 
purchaser must confine his questions to some particular 
defect, and not call for a general explanation of matters 
which he may consider require to be explained (k). 

Should the title deeds, or any of them, not be produced 
for examination with the abstract, it is most important 
that the purchaser should make inquiries as to the cause 
of their non-production, and the purchaser should not be 
satisfied unless a reasonable excuse for such non-production 
should be given, as omission to make inquiry on the 
subject may be attributed to wilful blindness (/). 

The loss of a deed dated subsequently to the commence- 
ment of the abstract will not be an objection to the title, 
if it may be fairly assumed that, if produced, it would not 
throw any difficulty upon the title. 

{k) Green v. Fulsfordy 2 Beav. O. 303; Worthington v. Morgan, 
70; Fearsey. Pear8eflI>eG.&SA2. 16 Sim. 647; Hewitt v. LooBemore, 
{J) Whithread v. Jordan^ 1 T. & 9 Hare, 449. 
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Section 4. 
General Beqnisitioiis made in certain Cases. 

It is usual, when any former owner of the property 
might have left a widow who would be entitled to dower,- 
for the purchaser to inquire whether such former owner 
did leave a widow so entitled ; and where a power has 
been created which does not appear to have been exer- 
cised, it is usual to inquire whether it was exercised, or, if 
partially exercised, whether there was any further or other 
exercise thereof. 

Where a vendor is or has been married, it is usual to 
inquire whether he has made any settlement in contem- 
plation of marriage afEecting the property. 

It is also usual to inquire whether the vendor is aware 
of any easement affecting an estate upon which a right 
may by any possibility exist, and (where the estate con- 
sists of land which is or has been subject to tenancies 
for life or other limited interests) whether there is any 
improvement loan affecting the property. 

As regards improvement loans, a reference to the acts 
regulating the securities for the same and the gramting 
thereof may not be out of place. 

By the statute 8 & 9 Vict. c. 56, tenants for life, and 
certain other persons having a limited interest in lands, 
are empowered, with leave of the Court of Chemcery, to 
make permanent improvements by draining with tiles, 
stones or other durable materials, or by warping, irriga- 
tion or embankment in a permanent manner, or by 
erecting thereon any buildings of a permanent kind inci- 
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dental or consequential to suoh drainage, &o., and to 
charge the money expended in making such improve- 
ments, and obtaining the authority of the court, upon 
the inheritance, such interest not exceeding five per cent, 
.per annum, the principal to be repayable by annual 
instalments as therein mentioned (m). 

The Public Money Drainage Acts (n) empower tenants 
for life and other owners of land to obtain advances from 
government for drainage works to be completed within 
five years (o), such advances to be paid by a rent-charge 
of 6/. 10s. per cent, payable for a term of twenty-two 
years (j^). 

The Improvement of Land Act, 1864 (g), provides for 
the raising of money by way of rent-charge for the im- 
provement of land at a rate of interest not exceeding 
6 per cent, per annum, and to be repayable by instal- 
ments extending over a period not exceeding twenty-five 
years (r). 

The Limited Owners' Residences Acts (rr) provide that 
the erection of a mansion house and such other necessary 
buildings commonly appurtenant, and the completion of 
any mansion house and such appurtenances already erected, 
and the improvement of, and addition to, any house capable 
of being converted into a mansion house, shall be deemed 
improvements within the meaning of the Improvement of 
Land Act, 1864, but the sum to be charged on the estate 

(m) Sects. 3, 4, 6, 8, 9. . {p) 9 & 10 Vict. o. 101, s. 34. 

(«) 9 & 10 Vict. 0. 101 ; 10 & 11 (^) 27 & 28 Vict. o. 114. 

Vict. c. 11 ; 11 & 12 Vict. c. 119; . x jj g 26 

13 & 14 Vict c. 31 ; 19 & 20 Vict. \ ' ' '^ ,^. ^ e. «. «. 

^ Q (rr) 33 & 34 Vict. o. 56 ; 34 & 



(o) 10 Ss 11 Vict. 0. 11, 6. 7. 



35 Vict. 0. 84. 
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for such purpose is not to exceed two years' rental of 
the whole estate («). The Limited Owners' Eeservoirs 
Act, 1877 (««), further extends the provisions of the 
Improvement of Land Act, 1864, to the construction by 
limited owners of reservoirs and other permanent works 
for the supply of water. 

If the property fronts, adjoins or abuts on a street (^), 
the purchaser should inquire whether there is any charge 
on the property under sect. 257 of the Public Health Act, 
1875 (w), or sect. 13 of the Private Streets Works Act, 
1892 {v). In this connection it may be mentioned that 
where the vendor contracts to discharge all outgoings up 
to completion, this will include liabilities in respect of the 
property incurred before completion under the Public 
Health or Metropolitan Management Acts (w). 

The purchaser should inquire into the means of access 
to the property sold if the same is not apparent (x). 

If the vendor has pierely a way of necessity over 
the surrounding land, the purchaser should inquire 
when this way of necessity first arose, since the extent 
of the right of way is limited by the necessity which 
created it (y). 

It is usual to make a general inquiry whether the 

(«) 33 & 34 Vict. c. 66, b. 4. (v) 65 & 66 Viot. o. 67. 

(m) 40 & 41 Vict. 0. 31. (^) MidffUi/ v. Coppoek, 4 Ex. B. 

(0 As to meaning of "street" 309; 2^,^^, y. JFynne, (1897) 1 Q. 

for this purpose, see Jowett v. p^ 74^ 

Zocal Board of Idle, W. N. (1888), ** r-i:^o-r.n-iiir 

o»T . 17 J T> 70 '* W ^^^ ^' Light, 8 De 0-. M. 

87 ; Fenwxck v. Kural aanvtary „ \J ,.,_ ' 

Authority of Croydon, (1891) 2 Q. 

3^ 216. W ^^po^<^i*on of London v. Riggs^ 

(m) 38 & 39 Vict. 0. b6. ^^ ^' ^- 798. 
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vendor or his solicitor is aware of any incumbrance, fact, 
or circumstance not disclosed by the abstract affecting 
the property, though it has recently been decided (2) that 
such an inquiry is not a requisition, but is in the nature 
of an interrogatory, and need not be aQSwered either by 
the vendor or his solicitor. If there is reason to believe 
that any particular incumbrance exists, an application 
should be made to the supposed incumbrancer ; and where 
the interest purchased is an equitable one, inquiry should 
be made of the trustees or persons having the legal estate 
as to notice of incumbrances. 

(«) In re Ford and mil, L. R., 10 Oh. Div. 366. 
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Chapter XVI. 
OF ASSURANCES TO PUECHASERS. 



Section 1. 

Preparation of Assurances. 

Having investigated the title of the vendor to the estate 
proposed to be dealt with, the assurance thereof to the 
purchaser should next be considered. 

Estates of freehold tenure are conveyed by deed of 
grant. 

Estates of leasehold tenure are transferred by deed of 
assignment. ' 

Estates of copyhold tenure are assured by means of 
surrender into the hands of the lord of the mJor of which 
the same are holden, and admittance of the purchaser in 
terms of such surrender. 

The contract usually stipulates that the costs .of the 
preparation of the assurance to the purchaser and of all 
matters connected therewith shall be borne by him, 
though in the absence of such a stipulation the pur- 
chaser is bound to bear the expense, and in the case of 
an estate of copyhold tenure both of the surrender and 
admittance. 

The preparation of the conveyance or assignment will 
not operate as a waiver of objections to or requisitions 
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tipon the title (a), and it is usually prepared before search 
is made for incumbrances, such search being in fact usually 
made immediately preceding the completion of the pur- 
chase ; and it is submitted that notwithstanding the con- 
tract may provide that all objections to or requisitions 
upon or in respect of the title shall be made within a 
epecified time, still, in the event of any incumbrance 
being discovered upon search being made after that 
period, the purchaser is entitled to take objection in 
respect thereof, the abstract of title being rendered imper- 
fect by the non-disclosure thus discovered (6). But the 
assurance should not be prepared until the deeds have 
been produced. 



Section 2. 
As to the Parties making the Assurance. 

The first matter which will suggest itself when the 
estate is of freehold or leasehold tentire will be the parties 
to the conveyance or assignment, by which the same and 
aU outstanding interests therein are to be conveyed or 
transferred. 

The estate may be vested in trustees for sale or in a 
mortgagee or other parties occupying a fiduciary capacity, 
deriving their power of sale imder some or one of the acts 
to which reference has been made, or the vendor may 
have contracted to sell subject to or discharged from 

(a) JBummffhi y. Oakley, 3 Sw. (b) Bart, Y. & P. 180 ; and see 

159. JTant y. StaUibrat, L. B., 8 Ex. at 

p. 185. 

8. M 
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certain inoumbrances, or by reason of marriage he or 
she may be imable alone to make a valid assuranoe; 
but the vendor may be in a position to execute a valid 
assurance without the consent or concurrence of any other 
person. 

Should the estate be vested in a trustee or trustees for 
sale, it will of course have been ascertained in the investi* 
gation of the title that the events have taken place upon 
the happening of which the power of sale was exerciseable, 
and that the necessary consents, if any, to the exercise 
thereof have been obtained, and that the parties executing 
the power have full and complete authority conferred upon 
them by the instrument creating the trust or by statutory 
enactment. 

If the vendor is a mortgagee duly exercising a power of 
sale conferred by his mortgage deed, or by the Conveyanc- 
ing and Law of Property Act, 1881, he cannot, of course, 
be required to procure the concurrence of the mortgagor. 

If the estate is at the time of the contract subject to 
but sold discharged from incumbrances, such incumbrances 
must, as we have seen, be discharged by a separate deed 
at the vendor's expense, or if the incumbrancers concur in 
the assurance to the purchaser the vendor must bear the 
additional expense thereby occasioned, and the same rule 
applies to any outstanding estate or interest. 

Upon the sale of a bankrupt's estate, he usually joins in 
the conveyance and covenants for title, and the Bankruptcy 
Act, 1883, directs that the bankrupt shall execute such 
conveyances, &c., and do all such acts and things in 
relation to his property as may be reasonably required 
by the trustee. It is, however, questionable whether 
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there is really any advantage in making the bankrupt a 
party (c). 

In cases not coming within the Married Women's Pro- 
perty Act, 1882 {d)y should the vendor be a married 
woman, the deed must be acknowledged by her imder the 
last-named act, and her husband should also join in the 
conveyance (e) ; but, as we have seen, women married after 
the 31st of December, 1882, are entitled to have, hold and 
dispose of all real and personal property which shall 
belong to them at the time of marriage, or which shall be 
acquired by or devolve upon them after marriage (/). 

If the contract stipulates that certain persons shall join 
in the conveyance, whose consent is in fact unnecessary, 
the vendor cannot on that account decline to procure their 
concurrence {g). 

Section 3. 
As to the Parties to whom the Assurance is made. 

Having come to a conclusion as to the parties from 
whom the estate and interest in the property is to be 
divested, the next consideration will be the party or 
parties in whom the estate is to be vested. 

A purchaser is entitled to have the property conveyed 
as he pleases and to whom he pleases ; and so long as he 
does not increase the burden cast upon the original vendor,^ 
he may have it in any number of lots and to any number 
of persons. The vendor cannot object to convey on his 
being paid the additional expense occasioned by his joining 

(e) Dart, V. & P. 683. (/) 46 & 46 Vict. o. 76, s. 6 ; 

(d) 46 & 46 Viot. 0. 76. and see supra, p. 90. 

(e) 3 & 4 WilL 4, o. 74, b. 77. (^) JBenton v. Lamb, 9 Beav. 402. 

m2 
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in several conveyances instead of one, but it seems doubtful 
whether he could be asked to keep his legal estate for a 
long period and convey it in portions at various times (A). 

If an assurance is made to a person who does not 
actually pay the pm'chase-money, a trust is thereby 
implied in favour of the person paying the amount, and 
parol evidence to prove that .such is the case will be 
admitted in a court of equity. If, however, the purchase 
be taken in the name oE a wife, child or children, grand- 
child or illegitimate child, or any person towards whom the 
purchaser stands in loco parentis^ it will be assumed that 
the purchase was intended as an advancement, unless 
evidence is produced to negative such a presumption (/). 

When real estate is purchased for partnership purposes 
it will be desirable to take the conveyance unto and to the 
use of the partners, as joint tenants at law, upon trust for 
such partners as part of the personal estate of the partner- 
ship according to the shares and interests of the partners 
therein. 

But if the conveyance be made to the partners as joint 
tenants merely, though there would be a survivorship at 
law in case of the death of either of them, stiU in equity 
the survivor would hold the share of the deceased partner 
in the estate as a trustee for his representatives {j) ; and 
the same rule would apply to a purchase by two or more 
for the purpose of a joint speculation {k). 

When a purchase is made by trustees for the purposes 

(h) Egmont v. Smith, 6 C. D. 469. 384, and cf . 53 & 64 Vict. c. 39, 

(t) See Dyer v. Dyer, Wh. & T. s. 20. 

Vol. I., and notes thereto. (k) Lake v. Craddock, "Wh. & T. 

. (J) Morris v. Barrett, 3 T. & J. L. C. Vol. I. 
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of their trust, the property is vested in them as joint 
tenants ; and in the ease of a mortgage to trustees, it is 
usual to keep the trusts off the face of the mortgage deed; 
and to introduce a recital that the persons who are in fact 
trustees are entitled to* the mortgage money pn a joint 
account (/). 

In all cases where land is conveyed on sale to more than 
one person so as to, create a joint tenancy, if the purchase- 
money has been advanced by them in equal shares, such 
joint tenancy will exist both at law and in equity (/w)j 
but if the purchase-money be paid in unequal proportions 
the purchasers would be entitled in equity to the property 
in the shares in which the purchase-money was paid by 
them (n). If land is conveyed to a hmband and wife^ they 
no longer take as tenants by entireties^ but as joint tenants, 
the wife's interest belonging to her for her separate use ; 
but if land is conveyed to a husband and wife and a third 
party ^ as between them and such third party, the husband 
and wife are regarded as one person, and only take i^ 
moiety of the estate («n). 

Prior to the Act to amend the law of Eeal Property, 
when a deed was in the form of an indenture, every 
person taking any immediate benefit under it was mad^ 
a party thereto. But that act (p) provides that under a^ 
indenture an immediate estate or interest in any tenements 
or hereditaments, and the benefit of a condition or cove* 

(Q In re Sarman and XTxhridge ^ 291 ; and Sugd. V. & P., 11th ed,, 

iLickmantworth Mail, Co,, 24 O. B. 902. 

720. {nn) In re Jupp, 39 G. D. 148; 

(m) Avelinff v. Knipe, 19 Ves. Thomley v. ThomUy, (1893) 2 Ch. 

441. 229. 

(n) Lake y. Oibson, 1 Eq. Ca. Ab. (o) 8 & 9 Yiot. o. 106. 
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nant respecting any tenements or hereditaments, may be 
taken, although the taker thereof be not named a party 
to the same indenture ; also that a deed purporting to be 
an indenture shall have the efEeot of an indenture, although 
not actually inde^ted {p)\ 

Section 4. 
Kecitals. 

Following the parties to the assurance will be the 
recital of such facts and circumstances as are necessary 
to explain the position and interests of the parties execut- 
ing the instrument; thus if the vendor is seised in fee^ 
the fact of his seisin will be recited, and that he has con-» 
tracted with the purchaser for sale of the estate, which 
will be sufficient without referring to any contract pre- 
viously entered into between the parties, whether the sale 
was by auction or otherwise. 

If the vendor possesses a power of appointment over the 
estate which it is intended shall be exercised by him, the 
instrument creating the power should be recited. 

If the sale is by a mortgagee or trustee in exercise 
of a power of sale, the instnmient creating the power 
should be recited, and the material parts of the power set 
out verbatim. 

If the sale is effected by a mortgagor and mortgagee, 
it will be sufficient to recite that the mortgage has been 
effected, that the money remains owing on the security, 
and that the mortgagor and mortgagee have contracted 
with the purchaser for the sale to him of the estate. 

(jd) 8 & 9 Vict. 0. 106, 8. 5, which repealed 7 & 8 Vict. o. 76, s. 11, 
which was a Bimilar provision. 
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If incumbranoers join in the conveyance to release or 
discharge the property from their charges thereon, the 
nature of such charges and the documents creating them 
must be recited ; or should the estate sold be subject to 
outstanding charges or. incumbranoesy the documents 
effecting them should also be recited. 

If the estate be of leasehold tenure, the lease under 
which the property is held by the vendor should be recited^ 
and when the intermediate dealings with the 'property 
have been extensive, it will be sufficient after the recital 
of the lease to recite that by divers mesne assignments 
and other acts in the law,, the property has become vested 
-either in the vendor or in some former owner from whom 
it may be necessary under the circumstances to trace 
the title on the purchase deed, such as a mortgagor or 
testator. 

The recital of a particular fact may operate as au 
estoppely but the statement must be distinct and precise. 
A recital that the vendor is seised probably constitutes an 
estoppel, so that if he acquire the legal estate after the 
conveyance, it will pass to the purchaser by virtue of the 
estoppel. Bat a recital that the vendor ii| " seised or 
otherwise well and sufficiently entitled," is too ambiguous 
to create an estoppel (q). An erroneous recital in a con- 
veyance as to the derivation of the vendor's title does not 
estop the purchaser from showing what interest has really 
passed to him (qq). 

In oases where the statutory forms, given by the Con* 

{q) Heath v. Crealoek, 10 Ch. 30 ; Building Soeieti/, 10 0. D. 16. 
General Finance^ Mortgage ^ JDis- {qq) Trinidad Asphalte Company 

count Co, Y. Liberator Fermanmt y. Coryat, (1896) A. C. 687. 
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veyanoing and Law of Property Act, 1881, are strictly 
adhered to, reoitals will be omitted; but it seems the 
praotioe of conveyanoers, in most oases, to adopt the form 
of recital in use before the act. 



Section 5. 
Testatimi. 

Following the recitals will come the testatum, contain- 
ing the consideration and the operative words of convey- 
ance or assignment to the grantee or assignee. If it is 
desired to imply covenants for title, the vendor must con- 
vey as beneficial owner, mortgagee, trustee, or settlor ad. 
the case may be (r). 

In this part of the deed the estate limited need not be 
defined, but the conveyance or assignment should be 
limited to the grantee or assignee by name. 

Prior to the Conveyancing Act the operative words used, 
for the conveyance of freehold property were " grant " or 
" grant and convey," and with reference to the word grants 
although it was the proper term to be used in a deed of 
grant, its employment was not absolutely necessary, and 
other words indicating an intention to grant would have 
been effectual ; but now as to deeds, whether executed 
before or since the act («), the use of the word grant is not 
necessary in order to convey hereditaments, corporeal or 
incorporeal. 

The words give or grant in a deed executed after the 

(r) 44 & 46 Vict. o. 41, s. 7. (*) lb. 8. 49. 
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1st of October, 1845, will not imply any covenant at law 
in respect of any tenements or hereditaments, except so far 
as it may do so by force of an act of parliament (t). 

Section 50 of the Conveyancing Act enacts that freehold 
land may be conveyed by a person to himself jointly with 
another person by the like means by which it might be 
conveyed by him to another person; and may in like 
manner be conveyed by a hmband to his wife, and by a wife 
to her husband^ alone or jointly with another person. 

The Stamp Act of 1891 (w) enacts, that all facts and 
circumstances affecting the liability of any instrument to 
ad valorem duty, or the amount of the ad valorem duty with 
which any instrument is chargeable, are to be fully and 
truly set forth in the instrument. 

When timber or fixtures standing upon the estate arei 
taken at a valuation the amoimt thereof must be included 
in the consideration (t?), but not the value of chattels which 
pass by delivery, unless they be assigned by deed, in which 
case ad valorem duty attaches {w) ; and the mere recital of 
the sfide and delivery, unless the articles referred to como 
within the description of goods, wares and merchandise^ 
will cause ad valorem duty to attach {x) ; but duty does; 
not attach in respect of money paid by way of oompensa-^ 
tion for damage to adjacent property in the case of a con- 
veyance under the Lands Clauses Consolidation Act, ancl. 
such amount should not on that accoimt be included in the 
consideration (y). 



(0 8 & 9 Yiot. 0. 106, B. 4. 
(u) 64 & 66 Yiot. 0. 39, 8. 6. 
(v) See C. A. 1881, 8. 6. 
(to) Dart, V. & P. 697. 



{x) Horsfail v. Jay, 2 Exoh. 778 ; 
17 L. J., Ex. 266. 

(y) Dart, y. & P. 699. 



M 5 
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If oopyholdfl are purchased with other property at one 
entire price the consideration in respect of the copyholds 
should be apportioned, as the ad mlorem duty in respect of 
the copyholds will be denoted on the surrender. If the 
interest of the vendor in the copyholds is equitable only, 
the deed will be charged with ad valorem duty in respect 
of the copyholds. 



Section 6. 
Parcels — General Words— Estate Clause — ^Habendum. 

The parcels in most cases follow the description of the 
estate contained in the contract, and it is a very common 
and convenient practice to describe the parcels by reference 
to a plan and schedules. 

A plan, however, should only be used as an adjunct to 
the description contained in the body of the deed, and to 
rely exclusively on the plan for the identification of the 
property is very careless conveyancing (2). 

In cases of sales under the Consolidation Acts, if it is 
the intention that the mines and minerals should pass by 
the conveyance, they must be specified, as otherwise they 
will not pass (a). 

Following the parcels come the general words and the 
habendum, and with reference to the former it may be 
remarked that evidence will not be received to contradict 
the conveyance by showing that property, which would 
prima facie pass under the general words, was not intended 

{z) Dart, V. & P. 1093, 1094. {a) 8 & 9 Vict. c. 20, s. 77 ; 10 & 

11 Vict. 0. 17, s. 18. 
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to be inoluded in the purchase (6). By sect. 6 of the Con- 
yejancing Aot, 1881, general words are to be taken as 
included in a conveyance of land where the conveyance is 
otherwise silent. It sometimes happens that the general 
words implied by this section include rights or easements 
which the vendor has not contracted to sell (c), and it id 
therefore either necessary to exclude (d) or modify the 
section in the conveyance. 

This point should be considered by the vendor when 
the conveyance drawn by the purchaser is submitted to 
him for approval. 

For the convenience of the reader, the first three sub- 
sections of sect. 6 are given in exfenso. 

*' (1.) A conyeyance of land shall be deemed to include and shall 
by virtue of this act operate to convey with the land all buildings, 
erections, fixtures (e), commons, hedges, ditches, fences, ways, 
waters, watercourses, liberties, privileges, easements, rights, and 
advantages whatsoever, appertaining or reputed to appertain to 
the land, or any part thereof, or at the time of conveyance demised, 
occupied, or enjoyed with, or reputed or known as part or parcel of 
or appurtenant to the land or any part thereof. 

'* (2.) A conveyance of land, having houses or other huildinge 
thereoUy shall be deemed to include and shall by this act operate to 
convey with the land, houses, or other buildings, all out-houses, 
erections, fixtures, cellars, areas, courts, courtyards, cisterns, 
sewers, gutters, drains, ways, passages, lights, watercourses, 
liberties, privileges, easements, rights, and advantages whatsoever, 
appertaining or reputed to appertain to the land, houses, or other 



{b) Doe d. Webster y. Norton^ 4 (d) As to what amounts to ''cod- 

Per. & Day. 270. trary intention," see Beddington y. 

{o) In re a Contract between Feeh -^<^» 36 0. D. at p. 331. 
and the School Board for London, W ^f. In re Brooke, (1894) 2 Ch. 

(1893) 2 Oh. 316. ^^^  '®'»a// y. National Frovineial 

Bank, (1894) 1 Ch. 686. 
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buildings conveyed or any part of them, or any part thereof, or at 
the time of conveyance demised, occupied, or enjoyed with, or 
reputed or known as part or parcel of or appurtenant to, the land, 
houses, or other buildings conveyed, or any of tbem, or any part 
thereof. 

** (3.) A conveyance of a manor shall be deemed to include and 
shall by virtue of this act operate to convey with the manor, all 
pastures, feedings, wastes, warrens, commons, mines, minerals, 
quarries, furzes, trees, woods, underwoods, coppices, and the ground 
and soil thereof, fishings fisheries, -fowlings, courts leet, courts 
baron, and other courts, view of frankpledge and all that to view of 
frankpledge doth belong, mills, mulctures, customs, toUs, duties, 
reliefs, heriots, fines, sums of money, amerciaments, waifs, estrays, 
chief -rents, quit-rents, rents charge, rents seek, rents of assize, fee- 
farm rents, services, royalties, jurisdictions, franchises, Hberties, 
privileges, easements, profits, advantages, rights, emoluments and 
hereditaments whatsoever, to the manor appertaining or reputed to 
appertain, or at the time of conveyance demised, occupied, or en- 
joyed with the same, or reputed or known as part, parcel, or 
member thereof." 

The " all estate " clause which formerly followed the 
" general words " is now rendered unnecessary by the 
63rd section of the Conveyancing Act, 1881, which enacts^ 
with regard to conveyances made after the 31st December, 
1881, that every conveyance shall " be effectual to pass all 
the estate, right, title, interest, claim, and demand which 
the conveying parties respectively have in, to, or on the 
property conveyed, or expressed or intended so to be, or 
which they respectively have power to convey in, to, or on 
the same." 

" This section applies only if and as far as a contrary 
intention is not expressed in the conveyance, and shall 
have effect subject to the terms of the conveyance and td 
the provisions therein contained." 



r- 
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The habendum determines and ascertains the estate or 
interest limited by the deed, though this, as we have 
before seen, is frequently done by the grant in the 
premises, in which case the habendum may lessen, en* 
large, explain or qualify, but not contradict or be repug- 
nant to, the estate granted in the testatum (/). And it 
is now provided by the Conveyancing and Law of Pro- 
perty Act, 1881, s. 51, that in a deed executed after the 
act it shall be sufficient in the limitation of an estate in 
fee simple to use the words in fee simple without the word 
heirs, and on the limitation of an estate tail to use the 
Words in tail without the words heirs of the body, and on 
the limitation of an estate in tail male or in tail female, 
to use the words in tail male or in tail female, as the case 
requires, without the words heirs male of the body or heirs 
female of the body. 



Section 7. 
Covenants for Title. 

After the habendum follow the covenants for title, if it 
is desired to insert any express covenants. It is usual 
since the Conveyancing Act, 1881, to rely upon the 
covenants for title implied by that act (g). 

No covenant is implied by the act unless the vendor is 
expressed to convey as beneficial otciier^ or as settlor^ or as 
trustee^ or as mortgagee^ or as persmial representative of a 
deceased person, or as committee of a lunatic so found by 

(/) Shep. Touch. 76 ; QoodlitU (^) 44 & 45 Vict. o. 41, 8. 7. 

V. Oihbs, 6 B. & O. 709. 
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inquisitioii, or under an order of the courts or by the 
direction of a person as beneficial owner (A). 

The effect of a conveyance as beneficial owner in the 
case of a sale is provided for by clauses (a) and (b) of 
sect. 7, sub-sect. 1, and in the case of a mortgage by 
clauses (c) and (d). The effect of conveying as settlor is 
provided for by clause (e) of the same sub-section, oud 
clause (f ) deals with the remaining cases of conveyances 
by trustees, mortgagees, &c. Where a conveyance is made 
by the direction of some person who is expressed to direct 
as beneficial owner, as in the case of a conveyance by 
trustees by the direction of the tenant for life, the person 
giving the direction is deemed to convey as beneficial 
owner (*). 

It must be borne in mind that the covenants implied by 
the act may be varied or extended by the deed (y), and it 
is desirable to introduce a modification in the case of a sale 
by a tenant for Ufe, or by joint owners, or tenants in 
common. 

In the absence of special agreement the pm'chaser is 
entitled to a joint and several covenant as to the entirety 
by tenants in common. In the case of a conveyance by a 
husband and wife, as, for instance, under the Fines and 
Recoveries Act, it is provided {k) that " where a wife 
conveys and is expressed to convey as beneficial owner, 
and the husband also conveys and is expressed to convey 
as beneficial owner, then, within this section (seven), the 
wife shall be deemed to convey and to be expressed to 



(A) 44 & 45 Vict. o. 41, s. 7, sub-s. 4. (J) lb, sub-s. 7. 

(i) lb, sub-s. 2. {k) lb, sub-s. 3. 
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convey by direction of the husband as beneficial owner ; 
and in addition to the covenant implied on the part of the 
wife (/), there shall be implied, first, a covenant on the part 
of the husband as the person giving that direction, and 
secondly, a covenant on the part of the .husband in the 
same terms as the covenant implied on the part of the 
wife." 

The benefit of the covenants implied by sect. 7 of the 
Conveyancing Act run tcith the land (m), and an action on 
these covenants can be brought in respect of privity of 
estate, as distinguished from privity of contract (n). 

Ben-eficial Owner. 

In the case of a sale of freehold property by a vendor 
who conveys as beneficial owner, there are four covenants 
implied, viz., right to convey, quiet enjoyment, freedom 
from incumbrances, and further assurance. The covenants 
are all qualified and only apply to (1) the acts and omis- 
sions of the vendor himself ; (2) the acts and omissions of 
persons through whom he claims otherwise than by pur- 
chase for value; (3) the acts and omissions of persons 
claiming through him ; and (4) the acts and omissions of 
persons claiming in trust for him (o). 

In the case of the sale of leaseholds, in addition to the 
four covenants which have just been enumerated, there is 
a covenant implied that the lease is valid and subsisting, 
but this is qualified like the others. 

(Q As to contracts by married Bart, V. & P. 876. 

women, see auprat p. 92. (n) David y, Sabirtf (1893) 1 Gh. 

(m) 44 & 45 Vict. c. 41, s. 7, 523. 

snb-s. 6. This simply declares (o) David y. Sabin, (1893) 1 Gh. 

what waa already the law : see at p. 532. 
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Settlor. 
A conveyance as settlor only implies a covenant foi* 
furtlier assurance which is limited to the person so con- 
veying and persons deriving title under him. A covenant 
for further assurance imports relief from incumhrances in 
the case of a conveyance for value, hut this is not the case 
when the conveyance is voluntary {p). 

Trustee^ Mortgagee^ Personal Representative^ 8fe. 

Where the conveyance is expressed to he made hy the 
vendor as trustee, mortgagee, personal representative, 
oonmiittee of a lunatic so found hy inquisition, or under 
an order of the court, the only covenant implied is against 
incumbrances, and this is limited to the acts or omissions 
of the vendor, and to acts or omissions to which the vendor 
has been " party or privy." 

In construing the words " party or privy " in another 
act, lindley, L. J., said (q) : " One person may be and 
often is liable in law for frauds which he has not com- 
mitted ; but to say that he is partj/ or pnvy to them is 
quite another matter, and is only true when he has 
personaUy in some way participated in them." 

For the convenience of the reader, sub-sect. 1 of sect. 7 
is given in extenso. 

** 7. — (1) In a conveyance there shall, in the several oases in this 
section mentioned, be deemed to be included, and there shall in 
those several cases, by virtue of this act, be implied, a covenant to 
the effect in this section stated, by the person or by each person 

(p) In re JimeSy Farrington v. Forrester, (1893) 2 Ch. 461, and cases 
fJiere cited. 

(q) Thome y. Heard, (1894) 1 Ch. at p. 606. 
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who conveys, as far as regards the subject-matter or share of 
subject-matter expressed to be conveyed by him, with the person, 
if one, to whom the conveyance is made, or with the persons 
jointly, if more than one, to whom the conveyance is made as joint 
tenants, or with each of the persons, if more than one, to whom the 
conveyance is made as tenants in common, that is to say : 

(A.) In a conveyance for valuable consideration, other than 

a mortgage, the following covenant by a person who conveys and 
is expressed to convey as beneficial owner (namely) : 

** That, notwithstanding anything by the person who so conveys, 
or. any one through whom he derives title, otherwise than 
by purchase for value, made, done, executed, or omitted, or 
knowingly suffered, the person who so conveys, has with the 
concurrence of every other person, if any, conveying by his 
direction, full power to convey the subject-matter expressed 
to be conveyed, subject as, if so expressed, and in the man- 
ner in which, it is expressed to be conveyed, and that not- 
withstanding anything as aforesaid, that subject-matter shall 
remain to and be quietly entered upon, received, and held, 
occupied, enjoyed, and taken, by the person to whom the 
conveyance is expressed to be made, and any person deriving 
title under him, and the benefit thereof shall be received and 
taken accordingly, without any lawful interruption or dis- 
turbance by the person who so conveys or any person con* 
veying by his direction, or rightfully claiming or to claim 
by, through, under, or in trust for the person who so con- 
veys, or any person conveying by his direction, or by^ 
through, or under any one not being a person claiming in 
respect of an estate or interest subject whereto the convey- 
ance is expressly made, through whom the person who so 
conveys derives title, otherwise than by purchase for value ; 
and that, freed and discharged from, or otherwise by the 
person who so conveys sufficiently indemnified against, all 
such estates, incumbrances, claims, and demands other than 
those subject to which the conveyance is expressly made, as 
either before or after the date of the conveyance have been 
or shall be made, occasioned, or suffered by that person or 
by any person conveying by his direction, or by any person 
rightfully claiming by, through, under, or in trust for the 
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person -wlio so conveys, or by, through, or under any person 
conveying by his direction, or by, through, or under any one 
through whom the person who so conveys derives title, 
otherwise than by purchase for value ; and further, that the 
person who so conveys, and any person convoying by his 
direction, and every other person having or rightfully claim- 
ing any estate or intei'est in the subject- matter of conveyance, 
other than an estate or interest subject whereto the convey- 
ance is expressly made, by, through, under, or in trust for 
the person who so conveys, or by, through, or under any 
person conveying by his direction, or by, through, or under 
any one through whom the person who so conveys derives 
title, otherwise than by purchase for value, will, from time 
to time and at all times after the date of the conveyance, on 
the request and at the cost of any person to whom the con- 
veyance is expressed to be made, or of any person deriving 
title under him, execute and do all such lawful assurances 
and things for further or more perfectly assuring the subject- 
matter of the conveyance to the person to whom the convey- 
ance is made, and to those deriving title under him, subject 
as, if so expressed, and in the manner in which the convey- 
ance is expressed to be made, as by him or them or any of 
them shall be reasonably required : 
(in which covenant a purchase for value shall not be deemed to 
include a conveyance in consideration of marriage) : 

<* (B.) In a conveyance of leasehold property for valuable 
consideration, other than a mortgage, the following further 

covenant by a person who conveys and is expressed to convey as 

beneficial owner (namely) : 

** That, notwithstanding anything by the person who so conveys 
or any one through whom he derives title otherwise than by 
purchase for value, made, done, executed, or omitted, or 
knowingly suffered, the lease or grant creating the term or 
estate for which the land is conveyed is, at the time of con- 
veyance, a good, valid, and effectual lease or grant of the 
property conveyed, and is in full force, unforfeited, un- 
surrendered, and in nowise become void or voidable, and 
that, notwithstanding anything as aforesaid, all the rents 
reserved by, and all the covenants, conditions, and agree- 



CH. XVI. § 7.] COVENANTS FOR TITLE, 259 

ments contained in, the lease or grant, and on the part of the 
lessee or grantee and the persons deriving title under him to 
be paid, observed, and performed, have been paid, observed, 
and performed up to the time of conveyance : 
(in which covenant a purchase for value shall not be deemed to 
include a conveyance in consideration of marriage) : 

** (0.) In a conveyance by way of mortgage, the following 

covenant by a person who conveys and is expressed to convey as 

beneficial owner (namely) : 

** That the person who so conveys, has, with the concurrence of 
every other person, if any, conveying by his direction, full 
power to convey the subject-matter expressed to be conveyed 
by him, subject as, if so expressed, and in the manner in 
which it is expressed to be conveyed; and also that, if 
default is made in payment of the money intended to be 
secured by the conveyance, or any interest thereon, or any 
part of that money or interest, contrary to any provision in 
the conveyance, it shall be lawful for the person to whom 
the conveyance is expressed to be made, and the persons 
deriving title under him, to enter into and upon, or receive, 
and thenceforth quietly hold, occupy, and enjoy or take 
and have, the subject-matter expressed to be conveyed, or 
any paii; thereof, without any lawful interruption or dis- 
turbance by the person who so conveys, or any person 
conveying by his direction, or any other person not being a 
person claiming in respect of an estate or interest subject 
whereto the conveyance is expressly made ; and that, freed 
and discharged from, or otherwise by the person who so 
conveys sufficiently indemnified against, all estates, incum- 
brances, claims, and demands whatever, other than those 
subject whereto the conveyance is expressly made ; and 
further, that the person who so conveys and every person 
conveying by his direction, and every person deriving title 
under any of them, and every other person having or right- 
fully daiming any estate or interest in the subject-matter 
of conveyance, or any part thereof, other than an estate or 
interest subject whereto the conveyance is expressly made, 
will from time to time and at all times, on the request of 
any person to whom the conveyance is expressed to be made, 
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or of any person deriving title under him, but, as long as 
any right of redemption exists under the conveyance, at the 
cost of the person so conveying, or of those deriving title 
under him, and afterwards at the cost of the person making 
the request, execute and do all such lawful assurances and 
things for further or more perfectly assuring the subject- 
matter of conveyance and every part thereof to the person 
to whom the conveyance is made, and to those deriving title 
under him, subject as, if so expressed, and in the manner in 
which the conveyance is expressed to be made, as by him or 
them or any of them shall be reasonably required : 

''(!).) In a conveyance by way of mortgage of leasehold pro* 

perty, the following further covenant by a person who conveys and 
is expressed to convey as beneficial owner (namely) : 

"That the lease or grant creating the term or estate for which 
the land is held is, at the time of conveyance, a good, valid, 
and effectual lease or grant of the land conveyed and is 
in full force, unforfeited, and unsurrendered and in nowise 
become void or voidable, and that all the rents reserved 
by, and all the covenants, conditions, and agreements con- 
tained in, the lease or grant, and on the part of the lessee 
or grantee and the persons deriving title under him to be 
paid, observed, and performed, have been paid, observed, 
and performed up to the time of conveyance ; and also that 
the person so conveying, or the persons deriving title under 
him, will at all times, as long as any money remains on the 
security of the conveyance, pay, observe, and perform, or 
cause to be paid, observed, and performed all the rents 
reserved by, and all the Covenants, conditions, and agree- 
ments contained in, the lease or grant, and on the part of 
the lessee or grantee and the persons deriving title under 
him to be paid, observed, and performed, and will keep the 
person to whom the conveyance is made, and those deriving 
title under him, indemnified against all actions, proceedings, 
costs, charges, damages, claims and demands, if any, to be 
incurred or sustained by him or them by reason of the 
non-payment of such rent or the non-observance or non- 
performance of such covenants, conditions, and agreements, 
or any of them : 
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"(E.) In a conveyance by way of settlement, the following 

covenant by a person who conveys and is expressed to convey as 

settlor (namely) : 

" That the person so conveying, and every person deriving title 
under him by deed or act or operation of law in his lifetime 
subsequent to that conveyance, or by testamentary disposi-) 
tion or devolution in law, on his death, will, from time to 
time, and at all times, after the date of that conveyance, at 
the request and cost of any person deriving title thereunder, 
execute and do all such lawful assurances and things for 
further or more perfectly assuring the subject-matter of the 
conveyance to the persons to whom the conveyance is made 
and those deriving title under them, subject as, if so ex- 
pressed and in the manner in which the conveyance is 
expressed to be made, as by them or any of them shall be 
reasonably required : 
" (F.) In any conveyance, the following covenant by every 

person who conveys and is expressed to convey as trustee or mort- 

gpagee, or as personal representative of a deceased person, or as 

conmiittee of a lunatic so found by inquisition, or nnder an order 

of the court, which covenant shall be deemed to extend to every 

such person's own acts only (namely) : 

" That the person so conveying has not executed or done, or 
knowingly suffered, or been party or privy to, any deed or 
thing, whereby or by means whereof the subject-matter of 
the conveyance, or any part thereof, is or may be impeached, 
charged, affected, or incumbered in title, estate, or otherwise, 
or whereby or by means whereof the person who so conveys 
is in anywise hindered from conveying the subject-matter 
of the conveyance, or any part thereof, in the manner in 
which it is expressed to be conveyed." 
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SEcmoN 8. 
The Burden of Covenants. 

For the purposes of this section it is necessary to divide 
oovenants into two classes, yiz., affirmative and negative. 

I. — The burden of an affirmative covenant, Le.y a covenant 
compelling a man to lay out money or do any other act of 
an active character, does not run with the land at common 
law, except as between landlord and tenant, and is not 
enforced by courts of equity. Consequently the purchaser 
of land with notice of an affirmative covenant entered into 
by the vendor is not boimd thereby (r). 

It must, however, be remembered that a covenant 
although affirmative in form may be negative in sub- 
stance (s), and where it is partly affirmative and partly 
negative, the court will, in a proper case, enforce the 
negative part of the covenant {t), 

II. — A negative^ or, as it is usually called, a' restrictivey 
covenant probably did not run with the land at common 
law as between owners in fee simple. The courts of 
equity, however, restrained anyone who took property 
with notice of a restrictive covenant from using it in a 
way inconsistent with the covenant (w). Since the Judica- 
ture Act the rules of equity prevail, and consequently any 
assign of the covenantor who takes with notice, either 
actual or constructive, of a restrictive covenant, is bound 

(r) Haywood y. Brunswick Build' (as explained by Cotton, L. J., 

ing Society, 8 Q. B. D. 403 ; London 8 Q. B. D. 409) ; Catt v. Tourle, 4 

^ South Western Mail, Co. v. Gomm, Ch. 664. 

20 C. D. 662 ; Austerberry v. Cor- (^) ciegg v. Hands, 44 C. D. 603. 

poration of Oldham, 29 0. D. 760. i \ mii ■»£ v 

"^ , , „ , * ' («) Tulk V. Moxhay, supra, 

(«) Tulk V. Moxhay, 2 Ph. 774 ^ ' ^' ^ 
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thereby, unless it is clear that the covenant was intended 
to be personal to the covenantor (v). 

With regard to covenants made after the 31st December, 
1881, if a contrary intention is not expressed, the cove- 
nant, though not expressed to bind heirs, " shall operate in 
law to bind the heirs and real estate "(z^j). But if it is 
intended that the burden shall run with the land, the 
assigns of the covenantor should be mentioned, and also 
the land to be burdened (a?). 

A restrictive covenant is not obnoxious to the rule 
against perpetuities, since it is not a limitation of pro- 
perty (y). 



Section 9. 

The Benefit of Covenants. 

The benefit of a covenant runs with the land where the 
covenant is one which relates to or touches and concerns 



the land of the covenantee, and there is nothing in the 
nature of the transaction to show that this was not the 
intention of the parties (2). A covenant which fulfils 
these conditions may be enforced by persons having privity 
of estate with the original covenantee {a). By sect. 68 of 
the Conveyancing Act, 1881, it is enacted, with regard 
to covenants made after the 31st December, 1881, that 

{v) Fawcett and Solmes, 42 0. D. G-. 1 ; Mackenzie ▼. Childers, 43 0. 

160. D. 265. 

{w) ConyeTanoing Act, 1881, (2) SpeneerU Cate, 5 Co. 15 ; 

8. 59. Austerberry v. Corporation of Old' 

(z) Wolatenholme, p. 114. ham, 29 0. D. 776. 

(y) Cole$ V. Sims, 5 De &. M. & (a) Dart, V. & P. 877. 
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'* A covenant relating to land of inheritance, or devolving on 
the heir as special occupant, shall be deemed to be made 
with the covenantee, his heirs and assigns, and shall have 
effect as if heirs and assigns were expressed." Inde^ 
J)endently, however, of this enactment, it is not necessary 
that assigns should be expressly mentioned in the covenant 
in order that it should extend to the assigns of the cove- 
nantee (b). 

It does not follow that every person having the same 
estate as the covenantee can enforce the covenant. Thus, in 
general, the purchaser of a portion only of the covenuntee^s 
property cannot enforce the covenant where the rights 
under the covenant have not been expressly assigned (c). 

But in the case of the sale of building land in lots, 
where each purchaser euters into restrictive covenants with 
the vendor, the several purchasers may enforce the cove- 
nants against one another, and the right enures to the 
assigns of the first purchasers {d). This right does not 
arise where it is clear that the covenants were intended 
exclusively for the benefit of the vendor (e). 

The right to enforce a covenant of this kind may be 
lost by delay and acquiescence (/). It is a mistake, 
however, to suppose, as was stated in previous editions of 
this book, that if a restrictive covenant is not enforced in 
all cases, it cannot be enforced in any. If the character 
of the land has been so substantially changed that the 

. (b) Dart, V. & P. 878. sect. 15. 

(e) jRenah v. Cowlishaw, 9 C. D. (e) KeaU v. Lyon, 4 Ch. 218 ; 

126 ; 11 C. D. 866 ; Everett v. Castle v. Castle^ 36 C. D. 243. 

Remington, (1892) 3 Ch. 148. (/) Sayers v. CoUyer, 28 C. D. 

(d) Renah v. Cowlishaw, 9 C. D. 103 ; Roper v. WilliamSf 2 T. & R. 

at p. 129; and see Chapter IX. 18. 



« > » "ip 
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object of the ooTenants can no longer be attained, the 
Court will refuse to enforce them {g). But the fact that, 
in a few instances, the covenants have been relaxed does 
not destroy the benefit of the covenants as to the rest of 
the estate (A). 



Section 10. 

Satisfied Terms. 

Prior to the Act for rendering the Assignment of 
Satisfied Terms unnecessary (e), an assignment of a term 
to attend the inheritance frequently accompanied the 
purchase deed. But the act just referred to provides that 
every satisfied term of years which, either- by express 
declaration or by construction of law, shall upon the 31st 
day of December, 1845, be attendant upon the reversion 
or inheritance of any lands shall on that day absglutely 
cease and determine as to the land upon the inheritance 
or reversion whereof such term shall be attendant as 
aforesaid, except that every such term of years which 
shall be so attendant as aforesaid by express declaration, 
although thereby made to cease and determine, shall 
afford to every person the same protection against every 
incumbrance, charge, estate, right, action, suit, claim and 
demand as it would have afforded to him if it had con- 

{g) Duke of Bedford Y, Trutieea of {h) German v. Chapman, 7 C. D. 

British Museum, 2 My. &K. 552; 271; Zhight y. Simmonds, (1896) 

Feek y. Matthews, L. B., 3 £q. 2 Ch, 294. 

516. (i) 8&9Viot.o. 112. 



266 ASSURANCES TO PURCHASERS. [CH. XVI. § 10, 

tinued to subsist, but bad not been assigned or dealt with 
after tbe said 31st day of December, 1845, and shall for 
the purpose of such protection be considered in every court 
of law and of equity to be a subsisting term {j). 

The act further provides that every term of years then 
subsisting or thereafter to be created, becoming satisfied 
after the 31st day of December, 1845, and which, either 
by express declaration or by construction of law, shall 
after that day become attendant upon the inheritance or 
reversion of any land, shall immediately upon the same 
becoming: so attendant absolutely cease and determine as 
to the land upon the inheritance or reversion whereof 8uoh 
term shall become attendant as aforesaid (k). 

The word land, for the purposes of the act, extends to 
all freehold tenements and hereditaments, whether cor- 
poreal or incorporeal, and to all such customary lands as 
will pass by deed, or deed and admittance, and not by 
surrender. It seems, therefore, that the act does not 
extend to terms created by sub-demise, nor copyholds, 
nor customary hereditaments not being land, nor cus- 
tomary freeholds passing by deed, surrender, and admit- 
tance (/) ; and a term assigned to a trustee in trust to 
secure a mortgage debt, and subject thereto to attend 
the inheritance, is not an attendant term within the 
act (m). 

Whenever, therefore, a term has been created out of 
the estate, the purchaser should not dispense with an 
assignment or surrender thereof until he has ascertained 



0*) 8 & 9 Vict. c. 112, s. 1. 
{k) lb. s. 2. 



{t) Dav. Con. P., 6th ed. p. 73. 
(m) Shaw v. Johnson, 1 Drew. & 
Smale, 412. 
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that the term is actually a satisfied term within the 
meaning of the act (n). 



Section 11. 
Assurances of Copyholds. 

When the estate sold is of copyhold tenure, if the 
vendor is beneficially interested the surrender to the 
purchaser is usually accompanied by a deed implying 
the ordinary covenants for title. 

If the vendor is a trustee for sale under^ a will contain- 
ing an authority to sell merely without a devise to him, 
the trustee can appoint to the purchaser, and a double 
admittance with the consequent fines be thus avoided (o) ; 
but if there is a devise to trustees, the lord can require 
them to be admitted, and they cannot avoid the fees con- 
sequent thereon by calling upon the lord to admit au 
infant heir (p), though he cannot in such a case seize 
qiumsque for want of a tenant, and the estate will remain 
in the customary heir until the devisee is admitted {q). 

The surrender may be made either in or out of court. 
If made in court it is entered on the court rolls of the 
manor, and a copy of the entry, signed by the steward,, 
and stamped, is deUvered to the purchaser. If the sur- 
render is made out of court, the document evidencing the 

(«) Flant V. TayloTy 6 L. T. 818 ; Jiir., N. S. 439. 

Doe d. Clay y. Jones, 13 Jur. 824 ; (p) The Queen y. Garland^ L. B., 

Owen Y. Owen, 10 Jur. 877. 5 Q. B. 269. 

(o) OloM Y. Itichardson, 2 De G-., {q) Garland y. Mead, L. B., 6 Q. 

M. & a. 658 ; jReff. y. Wilson, 9 B. 441. 

n2 



268 ASSURANCES TO PURCHASERS. [CH. XVI. § 11. 

Burrender is signed by the parties and the 'steward, and 
stamped, and entered upon the court rolls (y). 

The legal assurances are usually prepared by the steward 
of the manor. 

Until admittance the surrenderor remains tenant to the 
lord, and the person to whose use the surrender is made 
acquires merely a right to be admitted (2), which right 
may be exercised at any time, though it is usually done 
immediately ; but whenever the admittance is taken it will 
relate back to the surrender {a), and on such admittance 
the surrenderee becomes tenant to the lord, to whom he 
must pay the customary fine for his admittance; but 
a covenant to surrender will not give the lord a right 
to a fine. 

The equitable interest of the covenantee will pass by 
assignment, and the lord is bound to admit the assignee 
on payment of one fine (b), but it cannot be surrendered 
except for the purpose of barring an entail. 

The fine paid to the lord is either certain or arbitrary ; 
but if arbitrary is restrained to two years' improved value 
of the land, after deducting quit rents (c). 

The admittance of one joint tenant or one coparcener 
is the admission of their companions, and one fine only 
on their admission is therefore payable (d), and in the 
absence of special custom the steward is entitled to one 



(y) Copyhold Act, 1894 (57 & 58 {a) 1 Watk. Cop. 103. 

Vict. c. 46), s. 85. (3) The King v. The Lord of the 

(2) Doe d. ToJieJd v. TofieU, 11 Manor of Hendon, 2 T. R. 484. 
East, 246 ; Doe d. Winder y. Lawes, ,. ^ -^^^ ^ g^g^ 

7 Ad. & E. 195 ; Rex v. Dame Jane / a • n 

St. John Mildmay, 6 B. & Ad. 254. ^^ ^^^^^ ^^P' ^^^' 
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fee only (e). Tenants in common must, however, be 
admitted severally, and pay a fine in respect of the share 
to which they are admitted, and on their death, as also 
on the death of a coparcener, the representatives must 
be admitted and pay several fines in respect of their 
admissions (/). 

Where copyholds are limited in remainder subject to 
any particular estate, the admission of the tenant of the 
particular estate is the admission of those in remainder, 
and one fine only is payable, which fine should be appor- 
tioned between the tenant of the particular estate and the 
remaindermen, and should be paid by the latter on his 
coming into possession (g) ; but if a special custom exists 
by which a fine is payable by the remainderman on 
coming into possession, he should be admitted (A). 

On an estate falling into the possession of a reversioner 
he may enter without re-admission or payment of a fine, 
but the heir of the reversioner must be admitted and pay 
a fine, and the same rule applies in the case of the heir 
of a remainderman, and such heir may surrender before 
admittance («), though a surrender by a surrenderee before 
hijs admittance is void (k). 

Neither the Statute Be Bonis (l) nor the Statute of 
TJses(w) extend to copyhold estates, and the lord of a 
manor is not boimd to receive a surrender of copyholds 



(«) Traheme v. Gardiner, 6 El. & (») The Queen v. The Lady of the 

Bl. 913. Manor of Dallingham, 8 Ad. & El. 

(/) 1 Watk. Cop. 82. 885; Evelyn y. W&rtfold, 15L.T. 4. 

(g) Scriv. Cop. 294. {k) 1 Watk. Cop. 81. 

(A) Doe d. Whitbread ▼. Jenning, {I) 13 Edw. 1, o. 1. 

8 East, 522 ; 1 Watk. Cop. 36. \m) 27 Hen. 8, o. 10. 
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by a deed burthened witb trusts, or to such trusts as the 
surrenderee shall appoint, and in default of appointment 
to the use of the surrenderee, his heirs and assigns (/). 



Section 12. 
EnfrancMsement of Copyholds (y). 

In many cases, property which was originally of copyhold 
tenure has been converted into freehold by enfranchise- 
ment. There are three methods by which copyholds may 
now be enfranchised, viz., a voluntary enfranchisement at 
conmion law, a voluntary enfranchisement under the 
C/opyhold Act, 1894 (^), and a compulsory enfranchisement 
under that Act. 

I. — An enfranchisement at common law can only be 
made where the lord has an estate in fee in the manor or 
a power to convey the fee simple (i), or where he is tenant 
for life under the Settled Land Act (k). It seems that a 
•copyholder with only an equitable or limited estate may 
accept an enfranchisement at common law (/). 

II. — ^A volimtary enfranchisement under the Copyhold 
Act, 1894 (m), is the method adopted where the lord has no 
power to enfranchise at common law or under the Settled 
Ijand Acts. This kind of enfranchisement is made by 

(/) Flack V. Downinff College, 13 (t) Scriv. Cop., 1896, p. 326. 

0. B. 945. \h) 46 & 46 Vict. o. 38, s. 3, 

{g) See also Scriv. Cop., 7th ed. sub-s. 2. 

1896 ; and Brown, Cop. Enfran- (/) Scriv. Cop., 1896, p. 327. 

ohisement, 2nd ed., 1895. (m) 55 & 56 Vict. c. 46, ss. 14— 

(A) 57 & 58 Vict. c. 46. 20. 
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agreement between the lord and the tenant with the con- 
sent of the Board of Agriculture {n). "With regard to 
limited owners, the act provides that notice in writing of 
the proposed enfranchisement must be given to the person 
entitled to the next estate of inheritance in remainder or 
reversion in the manor or land to be affected by the en- 
franchisement, but in the case of the tenant this is not 
necessary if he has paid the whole cost of the enfranchise- 
ment (o). A voluntary enfranchisement under the act is 
" effected with the consent of the Board of Agriculture by 
such a deed as would be proper on an enfranchisement by 
a lord seised of the manor for an absolute estate in fee 
simple in possession" (p), 

III. — A compulsory enfranchisement is only resorted to 
where the lord and tenant cannot agree as to the terms of 
enfranchisement, or where one or other is opposed to an 
enfranchisement being made. The enfranchisement is 
made by an award of the Board of Agriculture, and can be 
obtained either by the lord or the tenant ; but when the 
tenant has been admitted in respect of a mortgage, he 
cannot require an enfranchisement unless he is mortgagee 
in possession (q). 

The conversion of copyhold land into freehold by en- 
franchisement does not aflPect the rights or interest of any 
person in the land under a will, settlement, mortgage, or 
otherwise; nor does it affect subsisting leases; and the 
land is held imder the same title as that under which it 



(») 55 & 56 Vict. o. 46, s. 14, {p) lb, s. 16, sub-s. 1. 

8ub-88. land 2. (y) /6. s. 21. 

(o) lb, 8. 14, 8ab-8. 3. 
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was held at the date at which the enfranchisement takes 
effect (r). 

The following points should be considered by a piirchaser 
who is buying enfranchised copyholds : — 

1. Was the enfranchisement in consideration of a rent- 

charge issuing out of the enfranchised land P (s) 

2. In the case of a voluntary enfranchisement under t]ie 

Act for a gross suniy the purchaser should see that 
this sum has been duly discharged. Until the 
consideration money has been paid, it is a first 
charge on the land, and the lord can distrain for 
it (t) . In the case of a compulsory enf ranchisement, 
the award is not made untU the receipt of the person 
entitled to receive the compensation has been pro- 
duced to the board (w). 

3. Are the minerals and mining rights still vested in 

the lord of the manor P The lord's rights in this 
respect are not affected by an enfranchisement 
under the Copyhold Act without his express consent 
in writing {x)» 

(r) 65 & 56 Vict. o. 46, 8. 21. (u) lb, s. 10, sub-s. 4. 

(a) lb. 88. 8, 15 (b) and 17. {x) lb. s. 23 ; cf. Bellamy jr. 

{t) lb, 8. 19. Debenhamy (1891) 1 Ch. 412. 



I pi«a<p» Vf Wf^ « 
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Chapter XVII. 
SEAECHES FOR INCUMBRANCES. 



Section I. 

Local Searches. 

If any part of the property is situated in Middlesex or 
in Yorkshire, search should be made in the registries 
established for those counties. 

Under the Middlesex Registries Acts, 1708 and 1891 (a), 
unregistered conveyances and wills are void against sub- 
sequent purchasers for value claiming under a registered 
deed (J). Wills registered toithin six months after the death 
of a testator who died in Ghreat Britain, or registered within 
three years after the death of a testator dying elsewhere^ 
have the same effect as if they were registered at the time^ 
of the testator's death (c). Where there is some unavoid- 
able impediment to registration, and a memorial of the 
impediment has been entered within two years of the death 
of a testator dying in Great Britain, or within four years 
of the death of a testator dying elsewhere, then registration 
of the will is sufficient if made within six months after 
probate of the will or the removal of the impediment (d). 
After the lapse of five years from the testator's death, a 

(a) 7 Anne, c. 20 ; 54 & 55 Vict. o. 64. (e) lb. s. 8. 

{b) 7 Anne, o. 20, 8. 1. {d) lb, 8. 9.. 

n5 
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registration will not be effectual against purchasers {e) ; 
but an unregistered document is binding upon a pur- 
chaser who buys with actual notice of the document (/). 
A purchaser is not, however, bound to inquire about 
documents which are not registered and of which he has 
no notice (g). 

Under the Yorkshire Registries Act, 1884 (A), provi- 
4sions are made for the registration of assurances, wills, 
and other instruments. The Amending Act of 1885 {i) 
provides for the registration of a caveat in favour of a 
purchaser (/), which gives the purchaser the same priority 
as he would get from the registration of the assurance 
to him. 

Neither the Middlesex nor the Yorkshire Acts applyl 
to copyholds, or to leases for more than twenty-one 
years where possession goes vdth the lease {k) ; and the 
Middlesex Registry Act does not apply to leases at a rack 
rent. 

The Vendor and Purchaser Act, 1874 (/), provides that 
an assurance to a purchaser or mortgagee by a devisee 
claiming under a will not registered in Yorkshire or 
Middlesex, or by some one deriviDg title under such 
devisee, shall, if registered before, prevail over any assur- 
ance from the testator's heir-at-law. When the property 
sold is situated in either Yorkshire or Middlesex, searches 
should be made against every person who is shown by the 

{e) 7 Anne, o. 20, s. 10. (i) 48 & 49 Vict. o. 26. 

(/) Holland v. Hart, 6 Ch. 678 ; (y) /^ g 3 

^. Tt' 'f \'^- H-'- o« n T. (*) 7 Anne,' o. 20. s. 17 ; 47 & 48 

501. 

(A) 47 & 48 Vict. 0. 64. « " * ^^ '^'«*- «' ^^' "• 8- 
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abstract to have been owner of the property, or to have 
had power to dispose of it ; but in practice the searches 
are usually confined to the period which has elapsed since 
the last preceding sale or mortgage. Under the Yorkshire 
Registries Act, 1884, an Official Search can be obtained 
which protects soUcitors, trustees, or other persons in a 
fiduciary position, but is not conclusive in favour of the 
purchaser (m). 



Section 2. 
Judgments. 

Under 1 & 2 Vict. c. 110 (s. 19), judgments entered up 
against the owner of land do not affect a purchaser of the 
land unless registered in the Common Pleas Office. Under 
2 & 3 Yict. c. 11 (s. 14), such registration must be repeated 
every five years ; and under 23 & 24 Yict. c. 38 (s. 1), the 
judgment does not affect a purchaser unless a writ of exc" 
cution has been issued and registered, and executed within 
three months of registration. Under 27 & 28 Yict. c. 112 
(s. 1), judgments entered up since the 29th of July, 1864, 
do not affect land until delivered in execution {n). Under 
the Land Charges Eegistration and Searches Act, 1888 (o), 
writs and orders affecting land are void as against a pur- 
chaser unless registered at the land registry. 

In cases, therefore, where the last purchaser, or per- 
sons claiming under him, may have had judgments 
entered up against them on or before the 23rd of July, 

{m) 47 & 48 Vict. o. 64, as. 20, («) Re Tope, 17 Q. B. D. 743. 

21 and 28. \o) 51 & 52 Yict. o. 51, s. 6. 



i 
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1860, searoli should be made agc^inst them in the Central 
Office for judgments for five years. An Official Search can 
be obtained (p). 

Where, however, the last purchaser was not in a position 
to have a judgment entered up against him on or before 
the 23rd of July, 1860, a search at the Land Registry for 
writs, and orders affeetiug land will be sufficient. An 
Official Search can also be obtained in this case {q). Writs 
registered under 27 & 28 Yict. c. 112, before the 1st 
January, 1889, if not registered under the Act of 1888, 
only retained their validity until the expiry of the three 
montha for which their registration held good (r). Con- 
sequently, searches in the Central Office for executions at 
the suit of a subject have been unnecessary since the 31st 
March, 1889. 



Section 3. 
Crown Debts. 

Crown debts, incurred before the 4th June, 1839, can 
only be discovered by search at the Exchequer Office and 
among the Eeceiver-General's bonds at the Tax Office. 
The eflEect of 2 & 3 Yict. c. 11 (sect. 8), and 22 & 23 Vict, 
c. 35 (s. 2), is to make Crown debts incurred since the 
4th of June, 1839, void as against purchasers unless regis- 
tered in the Central Office, and re-registered every five 
years. By 28 & 29 Vict. c. 104 (s. 48), Crown debts 
incurred since the 1st of November, 1865, are void as 

{p) 46 & 46 Vict. c. 39, B. 2. (q) 61 & 62 Vict. o. 61, s. 17. 

(r) Ih. 8. 6 (a). 



• /  • 
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X. 



against purchasers unless execution has beefts^ssued and 
registered. 

Practically speaking, Crown debts incurred prior to 1839 

Where the last purchaser, or persons claiming under 
him, may have incurred Crown debts between the 4th of 
June, 1839, and the 1st of November, 1865, search 
should be made against them in the Central Office for 
five years. 

. Crown debts incurred after the 1st of November, 1865, 
will be discovered by a search in the Central Office for 
executions which must be carried back to that date. The 
Land Charges Act, 1888, does not affect writs of execution 
at the suit of the Crown, and so a search at the Land 
Registry is of no use in the case of Crown debts. 

On a purchase of copyholdsy no searches need be made in 
reference to Crown debts. 



Section 4. 

Annuities. 

The act requiring the enrolment of grants of life 
annuities was repealed in 1854 ; but an act passed in the 
following year («), provides that life annuities or rent- 
charges created after the 26th of April, 1855 (otherwise 
than by marriage settlement or will), shall not affect 
purchasers without notice {t) unless registered in the 
Central Office. 

(«) 18 & 19 Vict. 0. 15, 8. 12. if) Greaves y. IhJUld, 140. D. 563. 
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Searoh should be made against the last purchaser and 
persons claiming under him from the commencement of 
the register or from the date at which the persons searched 
against acquired the property or attained twenty-one, 
whichever last happened. An Official Search can be 
obtained. 



Section 5. 
Lis Pendens. 

In the absence of express notice, a purchaser is not 
bound by a lis pendens^ unless it is registered and re- 
registered every five years {u). Search, therefore, should 
be made in the Central Office against the last purchaser, 
and persons claiming under him, for five years. An Official 
Search can be obtained. 



Section 6. 

Bankruptcy. 

A search for bankruptcies must be made in the registers 
at the Bankruptcy Court, and should be for a period of 
twelve years prior t o the date of compl etion. The 
necessity for this search must, to some extent, depend upon 
the position of the vendor ; but it is often advisable, when 
the last purchase took place at a recent date, to make 
bankruptcy searches against all persons who have been 

(«) 2 & 3 Vict. c. 11, s. 7. 
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owners during the last twelve years («?). No Official Search 
can be obtained. 



Section 7. • 

Deeds of Arrangement and Land Charges. 

The Land Charges Act, 1888 (tr), requires the registra- 
tion of deeds of arrangement and land charges as well as 
writs and orders affecting land. Deeds of arrangement 
and land charges do not require re-registration, and it is 
therefore necessary to carry back the search to the time 
when the persons searched against became entitled. An 
Official Search can be obtained. 

Section 8. 
Searches to be made. 

Unless the vendor is selling as trustee or rrwrtgagee^ the 
following searches should generally be made : — 

I. An official certificate should be obtained of search 
in the Central Office against the vendor for execu- 
tions and li% pendens for five years ; and where the 
circumstances noted above render it advisable, for 
judgments and Crown debts for five years. 
n. An official certificate should be obtained of search 
at the Land Eegistry Office for writs and orders 
affecting land for five years, and for deeds of 
arrangement and land charges. 
m. Search should be made at the Bankruptcy Court 
for bankruptcies for twelve years. 

(r) Cf. wj^a^ Chap. IV. sect. 6. (m>) 61 & 52 Viot. o. 51, 88. 7—11'. 
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If the vendor is a trustee or mortgagee, a search for lis 
pendens for five years is generally sufficient; but where 
trustees for sale are selling icith the consent of the tenant for 
li/ey the same searches should be made against the latter 
as if he were owner in fee. 

If the vendor is tenant in tail, it may be advisable to 
search in the Central Office for enrolled deeds from the 
time when the tenant in tail attained twenty-one. 

If the property is situated in Middlesex or Yorkshire, 
the local registers should be searched, except in the case 
of copyholds. 

If the property is copyhold, the court rolls must be 
searched. 

In appropriate cases inquiry should be made of the 
local authority as to the existence of charges for paving 
and sewering expenses. 



( .281 ) 



PART V. 

OF COMPLETION OF THE PURCHASE AND THE EFFECT 

THEREOF. 



Chapter XVIII. 

EXECUTION OF ASSURANCE AND PAYMENT 

OF PURCBASE-MONEY. 



Section 1. 

Duty of the Purcliaser to see to the Application of his 

Purchase-Money. 

When real estate was sold by trustees, it was formerly the 
duty of the pm'chaser to see that the purchase-money was 
duly applied for the benefit of the beneficiaries, unless the 
trust directed the land to be sold for the payment of debts 
generally^ or in express terms conferred upon the trustees 
the power of giving receipts {a) . 

Now, however, by sect. 20 of the Trustee Act, 1893 (6), 
which re-enacts a similar provision in the Conveyancing 
Act, 1881 (c), it is provided that the receipt in writing of 
any trustee (which expression includes a constructive trustee 
or legal personal representative) (d) " for any money, seouri- 

(a) See JSlliot v. Merryman, Wh. (<?) 44 & 45 Vict. c. 41, s. 36, 

& T. L. C, Vol. I., and notes sub-s. 1 ; and cf . Lord Cranworth's 

thereto. Act (23 & 24 Viot. c. 145), s. 29. 

{b) 52 & 53 Viot. c. 32. {d) 52 & 53 Viot. c. 32, s. 60. 
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ties, or other personal property or effects payable, transfer- 
able or deliverable to him under any trust or power, shall 
be a sufficient discharge for the same, and shall effectually 
exonerate the person paying, transferring or delivering 
the same from seeing to the application or being answer- 
able for any loss or misapplication thereof." Sect. 40 of the 
Settled Land Act, 1882 (e), contains a similar provision 
with regard to receipts by Settled Land Act trustees. 

Where mortgagees are parties to the conveyance, and 
one or more of the original mortgagees is dead, it is 
necessary, in the case of mortgages made before the Con- 
veyancing Act, to see whether there was a proper Joint 
account clause in the mortgage deed. 

In the absence of a joint account clause, the presumption 
in equity is that the money was advanced in equal shares ; 
and even if the language of the deed rebuts this presump- 
tion, the purchaser can require evidence that the joint 
tenancy has not been severed. 

With regard, however, to mortgages executed since the 
31st December, 1881, it is enacted (/) that " where in a 
mortgage, or an obligation for payment of money, or a 
transfer of a mortgage or of such an obligation, the sum, 
or any part of the sum, advanced or owing is expressed to 
be advanced by or owing to more than one out of money, 
or as money belonging to them on a Joint account^ or a 
mortgage, or such an obligation, or such a transfer, is made 
to more persons than one Jointly y and not in shares, the 
mortgage money or other money or money's worth for the 
time being due to those persons on the mortgage or obliga- 

(<?) 46 & 46 Vict. c. 38. (/) 44 & 45 Viot. o. 41, s. 61. 
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tion shall be deemed to be and remain money or money's 
worth belonging to those persons on a joint account, as 
between them and the mortgagor or obligor ; and the 
receipt in writing of the survivors or last survivor of them, 
or of the personal representatives of the last survivor, shall 
be a complete discharge for all money or money's worth 
for the time being due, notwithstanding any notice to the 
payer of a severance of the joint account." 

This section applies only if and as far as a contrary 
intention is not expressed in the mortgage, or obligation, 
or transfer, and shall have effect subject to the terms of 
the mortgage, or obligation, or transfer, and to the pro- 
visions therein contained (g). 

It is usual and proper, when a mortgage is made to 
trustees, to keep the trusts off the face of the mortgage 
deed, and to introduce a recital that the persons who are 
in fact trustees are entitled to the mortgage money on a 
joint account. The court will not look behind this recital 
into the trusts affecting the mortgage money ; and the 
purchaser need not concern himself as to the nature of 
those trusts (h). 

With regard to mortgagees selling under the powers con- 
ferred by the Conveyancing Act, 1881 (t), it is enacted 
that " the receipt in writing of a mortgagee shall be a 
BuflScient discharge for any money arising under the power 
of sale conferred by this act, or for any money or securities 
comprised in his mortgage, or arising thereunder ; and a 
person paying or transferring the same to the mortgagee 

(^) 44 & 45 Vict. 0. 41, 8. 61, Itickmannporth Rail. Co,, 24 C. D. 
«ub-8. 2. 720. 

(A) In re Harman and Uxhridge % (») See Chap. V., sect. 6. 
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shall not be concerned to inquire whether any money 
remains due under the mortgage (j). Lord Cranworth^B 
Act contains a similar provision {k). 

Before concluding this section, it is necessary to consider 
the case of a sale by an heir or beneficial devisee where the 
land is charged with the payment of debts or legacies. 

Section 18 of Lord St. Leonards' Act, which deals with 
the case of a beneficial devisee, as opposed to a devisee in 
trust, provides that sections 14, 15, and 16 of that act 
(to which we have before referred) (/), shall not "extend 
to a devise to any person in fee or in tail or for the tes- 
tator's whole estate and interest charged with debts and 
legacies, nor shall they aflfect the power of any such devisee 
or devisees to sell or mortgage as he or they mat/ hy law 
now do,^^ Notwithstanding this enactment, if the devisee 
of real estate charged with the payment of debts be not 
also executor, it is probably still the duty of the purchaser 
to see that the purchase-money is properly applied (m), 
unless the executors concur in the sale, or release the pro- 
perty by a deed which recites that all the debts have been 
duly discharged (w). Where legacies are charged on real 
estate, and the heir or devisee is selling, it is the duty of 
the purchaser to see to the application of his purchase- 
money in payment of the legacies, unless they have 
already been satisfied, or are barred by the Statute of 
Limitations (o). 

(j) 44 & 45 Vict. c. 41, 8. 22. turn of Kay, L. J., in £e Wilson, 

{k) 23 & 24 Vict. c. 146, s. 12. 34 W. R. 612. 

(/) Supra, p. 106. (fi) StorryY, WaUh, 18 Beav. 569. 

(m) Corser v. Cartwright, L. R., (o) Horn v. Hornf 2 S. & S. 

7 H. L. 737 and 741 ; but cf. die- 448. 
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Section 2. 
Execution of the Conveyance. 

It is unusual for the vendor personally to attend the 
completion of the purchase, but the purchaser, prior to the 
1st January, 1882, was entitled to require the conveyance 
to be executed in the presence of his solicitor. Sect. 8 of the 
Conveyancing Act, 1881, now provides that " on a sale, 
the purchaser shall not be entitled to require that the con- 
veyance to him be executed in his presence, or in that of 
his solicitor as such, but shall be entitled to have at his 
own cost the execution of the conveyance attested by some 
person appointed by him, who may, if he thinks fit, be his 
solicitor." 

The parties in whom the estate is vested should them- 
selves execute the conveyance to the purchaser, or if the 
estate is of copyhold tenure, surrender in person (jo). It 
was formerly held that a purchaser was not bound to accept 
an execution under a power of attorney {q) ; but it is sub- 
mitted that he would now be bound to do so if the power 
of attorney came within the provisions of sects. 8 or 9 of 
•the Conveyancing Act, 1882 (r). The conveyance of a 
married woman's interest in real estate under a power of 
attorney was formerly inoperative («) ; but now the Con- 
veyancing Act, 1881, s. 40, provides that a married 
woman, whether an infant or not, shall have power, as if 
she were unmarried and of full age, by deed to appoint an 
attorney on her behalf for the purpose of executing any 

(p) Mitehel y. Neale, 2 Ves. sen. (r) 45 & 46 Viot. c. 39 ; see 

679 ; Noel y. Weston^ 6 Mad. 50. p. 74, tupra, 

{q) Wallace y. Cook, 5 Esp. 117. («) Graham y.Jaekson, 6 Q.B. 611. 
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deed or doing any other act which she might herself 
execute or do. There is now no reason why any married 
woman may not execute a power of attorney, although 
her separate property may be subject to a restraint on 
anticipation; but, of course, she cannot get rid of the 
restraint on anticipation by executing any such power (t) ; 
nor can she by so doing dispense with an acknowledgment 
when one would otherwise be necessary (u). 

If the conveyance contains covenants by the purchaser, 
he should execute the deed, although it is probable that 
his non-execution would be no defence after he has 
accepted the benefit of the conveyance. 

A mortgagee is not bound to reconvey before the time 
fixed for redemption (v), and he cannot be compelled to 
transfer by any other description than that under which 
the property was vested in him {w). 

A trustee of outstanding legal estate must convey upon 
request of the party entitled to a conveyance, but he is not 
bound from time to time to convey different parcels of the 
trust estate (x). 

Any one of several executors may, during the life of his- 
co-executors, perform without their concurrence the ordi- 
nary acts of administration, and may accordingly alone 
make a valid assignment of a chattel interest in real 
estate (y). An assignment by an executor who dies before 
probate is granted to him is valid (2) ; but it is not so in 

{t) Stewart y. Fletcher, 38 C. D. {x) Sampahire y. Bradley, 2 CoU. 

at p. 628. 34. 

(m) Wolstenlioline, p. 93. (y) Simpson y. Gutteridge, 1 Had. 

(v) Brown v. Cole, 14 Sim. 427. 609. 

{w) Ooodson'v,Ellwon,Z'RuBa,b9i, (z) Brazier y, Hudson, 8 Sim. 67. 
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the case of a person who is entitled to take out letters of 
administration, but has not done so, even though he 
subsequently obtains a grant {a). 

When the sale is by trustees, they must all join in the 
receipt for the purchase-money (6), and where a testator 
has contracted to sell, the purchase-money must be paid to 
his executor (c). 

Incumbrances which would affect the property in the 

hands of a purchaser must be removed by the vendor or 

be paid off out of the purchase-money, and any assignee of 

the unpaid purchase-money would take subject to the 

purchaser's right in this respect (d), and until completion 

of the purchase the vendor will remain liable for all 

defects (e). The Conveyancing and Law of Property Act, 

1881, 8. 5, provides : — 

** 6. — (1) Where land subject to any incumbrance, whether im- 
mediately payable or not, is sold by the court, or out of court, the 
court may, if it thinks fit, on the application of any party to the 
sale, direct or allow payment into court, in case of an annual sum 
charged on the land, or of a capital sum charged on a determinable 
interest in the land, of such amount as, when invested in govern- 
ment securities, the court considers will be sufficient, by means of 
the dividends thereof, to keep down or otherwise provide for that 
charge, and in any other case of capital money charged on the land, 
of the amount sufficient to meet the incumbrance and any interest 
due thereon ; but in either case there shall also be paid into court 
such additional amount as the court considers will be sufficient to 
meet the contingency of further costs, expenses, and interest, and 
any other contingency, except depreciation of investments, not 
exceeding one-tenth part of the o^ginal amount to be paid in, 
unless the court for special reason thinks fit to require a larger 
additional amount. 

{a) Wins. Exors. 390. {d) Laeey v. Ingle, 2 PhiU. 413 ; 

(*) Sngd. V. & P. 664. Greenwood v. Taylor, 14 Sim. 606. 

\e) Eaton y. Sanxter, 6 Sim. 617. («) Dart, Y. & P. 691. 



I 
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'' (2) Thereupon, the court may, if it thinks fit, and either after 
or without any notice to the inciunbrancer, as the court thinks fit, 
declare the land to be freed from the incumbrance, and make any 
order for conveyance, or vesting order, proper for giving effect to 
the sale, and give directions for the retention and investment of the 
money in court. 

" (3) After notice served on the persons interested in or entitled 
to the money or fund in court, the court may direct payment or 
transfer thereof to the persons entitled to receive or give a discharge 
for the same, and generally may give directions respecting the 
application or distribution of the capital or income thereof. 

** (4) This section applies to sales not completed at the commence- 
ment of this act, and to sales thereafter made.*' 



Section 3. 
Payment of Purchase-Money to Vendor's Solicitor. 
Formerly, when the vendor was not present at comple- 
tion to receive the purchase-money, the purchaser was 
entitled, notwithstanding the receipt upon the deed, to be 
furnished with a written request directed to him and signed 
by the vendor for payment of the purchase-money to his 
solicitor. Sect. 56 of the Conveyancing Act (6) now pro- 
vides that " when a solicitor produces a deed having in the 
body thereof or indorsed thereon a receipt for consideration 
money or other consideration, the deed being executed or 
the indorsed receipt being signed by the person entitled 
to give a receipt for that consideration, the deed shall be 
sufficient authority to the person liable to pay the same, 
for his paying or giving the same to the solicitor, without 
the solicitor producing any separate or other direction or 
authority in that behalf from the person who executed or 
signed the deed or receipt." The solicitor producing the 

{b) 44 & 45 Viot. c. 41. 
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deed must be the solicitor acting for the vendor^ and it is 
not sufficient that the deed is in his office if he does not 
^.otually produce it {hb). 

When the vendors were trustees, it was the duty of the 
purchaser, prior to the Trustee Act, 1888 (c), to pay the 
purchase^money to the trustees personally, or to their joint 
account at a bank. It is now provided by sect. 17 of the 
Trustee Act, 1893 (d) (which re-enacts sect. 2 of the 
Trustee Act, 1888), that " a trustee may appoint a solicitor 
to be his agent to receive and give a discharge for any 
money or valuable consideration or property receivable by 
the trustee under the trust, by permitting the solicitor to 
have the custody of, and to produce, a deed containing 
any such receipt as is referred to in sect. 56 of the Convey- 
ancing and Law of Property Act, 1881." 

If the solicitor of the trustees produces a deed having in 
the body thereof, or indorsed thereon, a receipt by the 
trustees for the consideration money, the purchaser is not 
entitled to require proof that the solicitor has, in fact, been 
appointed to receive the purchase-money under sect. 17, 
unless there are suspicious circumstances {e). It must, 
however, be remembered that the solicitor must be ap- 
pointed agent for the particular transaction^ since a trustee 
cannot delegate to others his general duties as trustee (/). 
The ordinary course is for the purchase-money to be paid 
by cheque^ but .the vendor's solicitor must not part with the 
title deeds until the cheque is cashed. 

. {hb) Lay y. Woolwich EquUdble {e) In re Setting and Meri<nCe 

Building Society, 40 C. D. 491. Contract^ (1893) 3 Ch. 269, at 

W 61 & 62 Viot. 0. 69.; P- 280. 

• {d) 66 & 67 Vict. 0. 63. (■>') ^« *'• ^"^^^ "^ ^"^^''^ 

iupra, 

8. O 
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Section 4. 
Form of Beeeipt. 

Prior to the Coiiveyancing Act, 1881, the receipt for the 
purohase-money in the body of the deed was not considered 
sufficient, on the ground, apparently, that the deed might 
have been delivered as an escrow {g). Deeds executed 
before the 1st January, 1882, must have a further receipt 
indorsed on the upper of the squares formed by folding the 
parchment. 

With regard, however, to deeds executed since the Con- 
veyancing Act came into operation, it is provided by 
sect. 54 of that act that a receipt for consideration money 
or securities in the body of a deed shall be a sufficient dis- 
charge for the same to the person paying or delivering 
the same, without any further receipt for the same being 
indorsed on the deed. Sect. 65 of the same act provides 
that, in the case of deeds executed after the 31st December, 
1881, a receipt for consideration money or other considera- 
tion in the body of a deed or indorsed thereon shall, in 
favour of a subsequent purchaser not hamng notice that the 
money or other consideration thereby acknowledged to be 
received was not in fact paid or given, wholly or in part, 
be sufficient evidence of the payment or giving of the 
whole amount thereof. 

A purchaser is protected by this section, even although 
he has not got the legal estate {h). 

Companies and public bodies generally have a special 
form of receipt, signed by their authorized agent, which is 
indorsed on the deed. 

{g) Siekerton t. TFalker, 31 C. D. (h) Lhyd^a Bank, Limited T« 

at p. 159. Bulhck, (1896) 2 Ch. 192. 
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Chapter XIX. 
STAMP DUTIES. 



Section 1. 

Stamp on Conveyances. 

By the Stamp Act, 1891 {a), conveyances on sale of real 
or leasehold property made after the 1st of January, 1892, 
are chargeable with the following duties : — 



Where the amount or value of the consideratioii for the 

sale does not exceed £5 
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(«) 64 ft 65 Yiot. 0. 89. The tabid is the same as under the previona 
Act of 1870 (88 & 84 Yict. o. 97). 
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The term conveyance on sale includes every instrument 
and every decree or order of any court or of any conunis- 
sionerSy whereby any property upon the sale thereof is 
legally or equitably transferred to or vested in a purchaser 
or any other person on his behalf or by his direction (b), 
A mere receipt endorsed on an equitable mortgage does 
not require to be stamped as a reconveyance. 

Voluntary conveyances of real property, and conveyances 
for effectuating the appointment of a new trustee, do not 
require ad valorem stamp duty. In such cases a deed stamp 
of 10«. is sufficient (c). 

Where there are several conveying parties having sepa- 
rate interests in the same property, only one stamp is 
necessary, and where a mortgagee joins in a conveyance, 
the deed is not chargeable with " reconveyance " duty in 
addition to the ad valorem sale duty. Where, however, 
separate interests in separate property are conveyed by 
several parties in one instrument, or where separate pro- 
perties are conveyed to several parties by one instrument, 
several stamps are requisite (d). 



Section 2. 
Consideration, how ascertained. 
The ad valorem stamp duty must be paid on the true 
consideration for the sale, and upon the price of all pro- 
perty passing by the conveyance {e). The consideration 
for a conveyance on sale is usually a gross sum of money, 
but it may also consist of stock or securities, of periodical 

(3) 64 & 65 Vict. 0. 39, 8. 54. ' (rf) Alpe on Stamp Duties^p; 108. 

{e) lb. 8. 62. • le) 54 & 55 Yict. o. 39, as. 5 and 12. 
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payments, such as an annuity, of a debt due from the 
vendor to the purchaser, or a liability of the vendor under- 
taken by the purchaser. 

The Stamp Act, 1891 (/), makes the following provi- 
sions with regard to these different kinds of consideration. 

When the consideration, or any part of the considera- 
tion, for a conveyance on sale consists of any ntoch or 
marketable security, the conveyance is to be charged with 
ad valorem duty in respect of the value of the stock or 
security (g). The duty is to be calculated on the value 
on the day of the date of the instrument of the money in 
British currency according to the current rate of exchange, 
or of the stock or security according to the average price 
thereof (A). Where stocks or securities are not quoted, 
their value must either be taken at par, or based on an 
average of the latest private transactions {i). 

When the consideration, or any part of the considera- 
tion, for a conveyance on sale consists of any security 
not being a marketable securityy the conveyance is to be 
charged with ad valorem duty in respect of the amount 
due on the day of the date thereof for principal and 
interest upon the security (j). 

When the consideration, or any part of the considera- 
tion, for a conveyance on sale consists of money payable 
PERIODICALLY, for a definite period not exceeding twenty 
yearSj so that the total amount to be paid can be previously 
ascertained, the conveyance is to be charged in respect 

(/) 54 & 55 Vict. 0. 39, as. 55, (t) Alpe on Stamp Baties, p. 21. 

^^» ^'- U) W & ^5 Viot. c. 39, 8. 55, 

(g) lb. 8. 55, 8ub-8. 1. g^i^.g. 2. 

(A) lb, 8. 6, 8ab-8. 1. 
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of that oonfiideration with ad valorem duty on such total 
amount (/). 

When the consideration, or any part of the considera- 
tion, for a conveyance on sale consists of money payable 
periodically for a definite period, exceeding twenty years or 
in perpetuity, or for any indefinite period not terminable 
with life, tlie conyeyance is to be charged in respect of 
that consideration with ad valorem duty on tlie total 
amount which will, or may, according to the terms of sale, 
be payable during the period of twenty years next after 
the day of the date of the instrument (m). 

When the consideration, or any part of the considera- 
tion, for a conveyance on sale consists of money payable 
periodically during any life or lives, the conveyance is to be 
charged in respect of such consideration with ad valorem 
duty on the amount which will or may according to the 
terms of sale be payable duriog the period of twelve years 
next after the day of the date of the instrument (n). 

Provided that no conveyance on sale chargeable with 
ad valorem duty in respect of any periodical payments, 
and containing also provision for securing such periodical 
payments, is to be charged with any duty whatsoever in 
respect of such provision, and no separate instrument 
made in any such case for securing such periodical pay- 
ments is to be charged with any higher duty than ten 
shillings (o). 

When the purchase-money is payable by instalments, 
with interest in default of payment, no further duty is 

(l) 54 & 55 Yict. 0. 39, s. 56, (n) lb, s. 56, sub-s. 3. 

«^^-8. 1. (o) Jb. 8. 66, sub-8. 4. 

(m) Jb. 8. 56, Bub-s. 2. 
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fehargeiable (p) ; but if the payment of the purchase-money 
is secured by a mortgage of the property by the purchaser 
to the vendor, the deed must be stamped as a mortgage as 
well as a conveyance on sale (q). 

When any property is conveyed to any person in con- 
sideration wholly or in part of any debt due to him, or 
subject either certainly or contingently to the payment or 
transfer of any money or stock, whether being or constituting 
a charge or incumbrance upon the property or not, the debt, 
money or stock is to be deemed the whole or part, as the 
case may be, of the consideration in respect whereof the 
conveyance is chargeable with ad valorem duty (r). 



Section 3. 
Conveyances by separate Instruments. 

Where property contracted to be sold for one con- 
sideration for the whole is conveyed to the purchaser 
in separate parts or parcels by different instruments, the 
consideration is to be apportioned in such manner 
as the parties think fit, so that a distinct considera- 
tion for each separate part or parcel is set forth in the 
conveyance relating thereto, and such conveyance is to 
be charged with ad valorem duty in respect of such distinct 
consideration («). 

Where property contracted to be purchased for one con- 

{p) Limmer AtphaUe Co. v. Com- (q) Dart, V. & P. 796. 

miisionera of Inland Bevmue, L. B., (r) 64 & 65 Viot. o. 39, s. 67. 

7 Ex. 216. («) lb. B. 68, sub-s. 1. 
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Bideration for the whole by two or more persons jointly^ 
or by any person for himself and others, or wholly fop 
others, is oonveyed in parts or parcels by separate instru- 
ments to the persons by or for whom the same was 
purchased for distinct parts of the consideration, the coa- 
Teyance of each separate part or parcel is to be charged 
with ad valorem duty in respect of the distinct part of the 
consideration therein specified (t). 

Where there are several instruments of conveyance for 
completing the purchaser's title to property sold, the 
principal instrument of conveyance only is charged with 
ad valorem duty, and the other instruments are to be 
respectively charged such other duty as they may be 
liable to, but the last-mentioned duty shall not exceed the 
ad valorem duty payable in respect of the principal instru- 
ment (u). Except in the case of copyholds, the parties 
may determine which of several instruments is to be 
deemed the principal instrument (v). 



Section 4. 
Sub-sales. 

Where a person having contracted for the purchase of 
any property, but not having obtained a conveyance 
thereof, contracts to sell the same to any other person, 
and the property is in consequence conveyed immediately 

(t) 64 & 66 Vict. o. 39, 8. 68, (u) lb, 8. 68, sub-s. 3. 

sub-s. 2. (f) Jb. 8. 61, 8ab-8. 2. 
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to the sub-purohaser, the conveyanoe is to be charged with 
ad valorem duty in respect of the consideration moving 
from the sub-purchaser {w). 

"Where a person having contracted for the purchase of 
any property, but not having obtained a conveyance, con- 
tracts to sell the whole or any part or parts thereof to any 
other person or persons, and the property is in consequence 
conveyed by the original seller to difEerent persons in 
parts or parcels, the conveyance of each part or parcel is 
to be charged with ad valorem duty in respect only of 
the consideration moving from the sub-purchaser thereof, 
without regard to the amount or value of the original 
consideration {x). 

Where a sub-purchaser takes an actual conveyance of 
the interest of the person immediately selling to him» 
which is chargeable with ad valorem duty in respect of 
the consideration moving from him, and is duly stamped 
accordingly, any conveyance to be afterwards made to 
him of the same property by the original seller shall be 
chargeable only with a ten shilling duty, or, if the ad 
valorem duty would be less than ten shillings, with such 
less amount (y). 

(tr) 54 & 65 Yiot. o. 39, 8. 58, {x) lb, 8. 58, sab-8. 5. 

8ub-8. 4. (y) lb, 8. 58, 8ab-8. 6. 
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Section 6. 
Copyholds (z). 

Where an equitable interest in copyholds is conveyed, 
the covenant to surrender must be stamped with ad valof^etn 
duty (a). 

In other cases the surrender or grant, if made out of 
courts or the memorandum thereof, and the copy of the 
court roll of the surrender or grant, if made in court, is to 
he deemed the principal instrument (b). An admittance to 
copyholds is not liable to stamp duty. 

Where freeholds and copyholds are conveyed together 
the consideration should be apportioned. 

The copy of court roll of a surrender or grant made out 
of court shall not be admissible or available as evidence of 
the surrender or grant, unless the surrender or grant or 
the memorandum thereof is duly stamped, of which fact 
the certificate of the steward of the manor on the face of 
such copy shall be suiffioient evidence (c). 

The entry upon the court rolls of a surrender or grant 
shall not be admissible or available as evidence of the 
-surrender or grant, unless the surrender or grant, if made 
out of court, or the memorandum thereof, or the copy of 
-oourt roll of the surrender or grant, if made in court, is 
duly stamped, of which fact the certificate of the steward 
of the manor in the margin of such entry shall be sufficient 
vovidence (d). 

No instrument is to be charged more than once with 

(z) See also Soriven on Copy- {b) lb, s. 61, sub-s. 1 (b). 

liolds, 7th ed., 1896. (c) lb. s. 65, sub-s. 2. 

{a) 64 & 65 Vict. o. 39, s. 61, ^^ j^ ^ ^^^.^ 3^ 

aub-s. 1 (a). ^ ' 
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duty by reapson of relating to several distinct tenements, 
in respeot whereof seyeral fines and fees are due to the 
lord or steward of the manor {e). 

All the facts and circumstances afiFecting the liability to 
ad valorem duty of the copy of court roll of any surrender or 
grant made in court, or the amount of ad valorem duty with 
which any such copy of court roll is chargeable, are to be 
fully and truly stated in a note to be delivered to the steward 
of the manor before the surrender or grant is made (/). 

The steward of every manor shall refuse to accept in 
court any surrender, or to make in court any grant, until 
such a note as aforesaid has been delivered to him, or to 
enter on the court rolls, or accept any presentment of or 
admit any person to be tenant under or by virtue of any 
surrender or grant made out of court, or any deed which 
is not duly stamped (g). 

The steward of every manor shall, within four months 
from the day on which any surrender or grant is made 
in court, make out a duly stamped copy of court roll of 
such surrender or grant, and have the same ready for 
delivery to the person entitled thereto, and if he neglects 
60 to do shall forfeit the sum of 50/., and the duty payable 
in respect of the copy of court roll shall be a debt to 
her Majesty from the steward, whether he shall have re- 
ceived it or not, and if he has not received the duty, the 
same shall also be a debt to her Majesty from the party 
entitled to the copy (A). 

{$) 54 & 66 Viot. 0. 39, s. 66, impoaes a fine of 50/. on the steward 

8ab-8. 1. or any other person who attempts 

(/) ^^» 8- 6^> sab-s. 1. to evade these provisions. 
(^) lb. B, 66, Bub-s. 2. The Act (A} 54 & 66 Viot. c. 39, s. 67. 



300 STAMP DUTIES. [CH. XIX. § 6, 

The steward of any manor may, before he aocepts in 
court any surrender or makes in court any grant, demand 
and insist on the payment of his lawful fees in relation to 
the surrender or grant, together with the duty payable on 
the copy of court roll thereof, and may refuse to proceed 
in the matter, or to deliver the copy of court roll to any 
person, until the fees and duty are paid (t). 



Section 6. 

Stamp on Covenants. 

Any separate deed of covenant (not being an instru- 
ment chargeable with ad valorem duty as a conveyance 
on sale or mortgage) made on the sale or mortgage of 
any property, and relating solely to the conveyance or 
enjoyment of or the title to the property sold or mort- 
gaged, or to the production of the muniments of title 
relating thereto, or to all or any of the matters aforesaid, 
where the ad valorem duty in respect of the considera- 
tion or mortgage money does not exceed ten shillings, 
is chargeable with a duty equal to the amount of such 
ad valorem duty, and in any other case with a duty of ten 
shillings. 

(t) 54 & 56 Vict. 0. 39, 8. 68. 



( 301 ) 



Chapter XX. 
EEGISTEATION, &c. 



Section 1. 

Contents of Memorial. 

Upon the assurance being stamped, if it is subject to any 
of the local Begistration Acts, to which reference has been 
made, a memorial thereof should be registered as early as 
possible. 

The memorial should contain — 

The date of the deed, with the names and descriptions 
of the parties thereto, and of the witnesses to the deed, 
with the places of their abode. 

The description of the parcels contained in the operative 
part of the deed should in all cases be set out in the 
memorial, and also that contained in any recital to which 
the operative part of the deed has reference. 

An indorsement should be described as such, and the 
parties' descriptions should be taken from the deed upon 
which it is indorsed, and a reference given to the registry 
thereof. The operative words of indorsement should be 
set out fully, inserting after them the following words : 
** And which premises are in the therein within written 
indenture described to be situate in the parish of 
in the county of ." 



i 
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Section 2. 
Bzeention of KemoriaL 

Memorials must be under the hand and seal of some or 
one of the grantors, or some or one of the grantees, his or 
their heirs, executors or administrators, guardians, or trus- 
tees, attested by two witnesses, one whereof should be one 
of the witnesses to the execution of Hie deed, who must 
upon oath before the registrars, or before a oommissioner 
to administer oaths, prove the execution of the memorial 
and the deed. 

The Stamp Act, 1891 (a), provides that where the 
instrument registered is chargeable with any duty not 
amounting to 28. 6d.y the memorial shall be charged with 
the same duty as the registered instrument. 

In any other case 2s. 6^. 

Be-execution of the deed for the purpose of registration 
is not admissible {b). 

If the vendor is a tenant in tail, Hie assurance must be 
enrolled pursuant to 3 & 4 Will. 4, c. 74. 



Section 3. 

Assurances to Charitable Uses. 

The statute 9 Greo. 2, c. 36, prohibited the assurance of 
land for charitable uses except upon certain conditions. 

(a) 64 & 55 Vict. o. 39, First (*) Essex v. Sauffh, 1 Y. & O. O, 

Schedule. C. 620. 
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This act is now repealed by the Morimaiii and Charitable 
Uses Act, 1888(c). 

The Act of 1888 lays down the conditions under which 
assurances to charitable uses may be made, both as to the 
nature of the assurance and the manner in which it is 
to be carried out. 

I. — ^With regard to the nature of the assurance, the Act 
provides that — 

1. The assurance must be made to take effect in posses- 

sion for the charitable uses to or for the benefit of 
which it is made immediately from the making 
thereof {d). 

2. The assurance must be without any power of revoca- 

tion {e), 

3. The assurance must not contain any reservation, 

condition, or provision for the benefit of the assuror, 
or any person claiming under him (c), with the 
exception of certain stipulations mentioned in 
sect. 4, sub-sect. 4; and also with the exception 
that, in the case of a sale, the consideration may 
consist of a rent, rent-charge, or other annual 
payment (/). 

H. — ^With regard to the manner in which the assurance 
is to be carried out, the act provides that — 

1. The assurance must be by deed executed in the 

presence of at least ttoo witnessesy except in the 

case of copyholds (g). 

{e) 51 & 52 Vict. o. 42. {0) Jb, 8. 4, sub-s. 3. 

(<Q lb, 8. 4, Bub-B. 2 ; see Fither (/) lb. s. 4, sub-s. 5. 
T. Brierley^ 10 H. L. C. 540. (^) lb, 8. 4, sub-s. 6. 
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2. The assnranoe muBt be made at least twelve months 

before the death of the assuror (h). 

3. The assurance must within six months after exeoution 

be enrolled in the Central Office of the Supreme j^ 
Court, unless the charitable uses are declared bj 
a separate instrument, in which case that separate 
instrument must be enrolled within six months 
after the making of the assurance of the land (t). 
Where there has been an omission to enrol the deed of 
assurance in proper time through ignorance or inadvert- 
ence, it may be subsequently enrolled upon payment of 
the proper fees, provided that the deed was made in good 
faith for valuable consideration, and complied with the 
conditions to which we have ab^ady referred; and pro- 
vided that there are no proceedings pending to set aside 
the conveyance {j). It appears that a voluntary convey- 
ance to charitable uses cannot be subsequently enrolled. 

It must be borne in mind that enrolment will not be 
presumed even after the lapse of many years {k). 

The grantor is not estopped from setting aside a deed 
which has not been duly enrolled (/). 

The conditions with regard to assurances to charitable 
uses which we have detailed do not apply in the following 
cases: — 

I. — ^An assurance of land already in mortmain {m). 

II. — ^An assurance for the purposes only of a public 



(A) 61 & 52 Yiot. 0. 42, 8. 4, (k) Doe y. Waterton, 3 B. & Aid. 

Bub-s. 7. 149. 

(i) lb, 8. 4, 8ub-8. 8. (0 Tudor on Charities, p. 396. 

t '\ TL e V 1 n J3 « M -dshton y. Jones, 28 Beay. 

(j) lb. 8. 6, sub-ss. 1, 2 and 3. ,^i ' * 

460. 
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park; a school-houBe for an elementary school, or a 
public muBenm ; provided that the deed of assur- 
ance is executed twelve months before the death of 
the assuror, an4 is enrolled in the hooka of the Charity 
Commissioners within six months after execution, 
imless made in good faith and for valuable con- 
sideration (w). 

III. — ^An assurance by deed to any local authority for 
any purpose for which such authority is empowered 
by any act of parliament to acquire land (0). It 
would seem that enrolment in the books of the 
Charity Commissioners is also necessary in this 
case. 

rV. — ^An assurance of land in trust for any of the five 
Universities (Oxford, Cambridge, London, Durham, 
and Victoria), or any of the colleges or houses of 
learning therein, or in trust for any of the colleges 
of Eton, Winchester, and Westminster {p). 
V. — ^An assurance of land not exceeding two acres 
made in good f £iith and for valuable consideration 
for the promotion of education, art, literature, 
science or other like purposes {q). 

Assurances by WiU. 

With regard to wilh^ it may be mentioned in this 
connection that land may be devised, or personal estate to 
be applied in the purchase of land may be bequeathed, for 
the purposes only of a public park, a school-house for an 

(fi) 61 & 62 Viot. 0. 42, 8. 6. {p) 61 & 62 Yiot. 0. 42, s. 7, 

(0) 65 Viot. 0. 11, 8. 1 ; and of. sub-s. 1. 
p. 96, tupra, {q) lb, s. 7, sub-s. 2. 
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elementaiy school, or a pnblio muBeum ; provided that the 
will is executed twelve xnonths before the testator's deatli, 
and is enrolled within six months after his death in the 
books of the Charity Commismnera^ and provided that the 
quantity of land does not exceed twenty acres tor any one 
public park, tteo acres for any one public museum, and one 
acre for any one school-house (r). 

A devise of land, or a bequest of perscmalty to be laid 
out in the purchase of land, for the benefit of a charitable 
use, other than the above-mentioned charities, is void if 
the testator died before the 5th August, 1891 (s). In the 
case of a testator dying since that date, such devise or 
bequest is not void, but the land must be sold within one 
year from the testator's deaths and the personalty is held for 
the benefit of the charity as though there had been no 
direction to lay it out in the purchase of land (t). The 
High Court and the Charity Commissioners may sanction 
the retention or acquisition of land which is required for 
actual occupation for the purposes of the charity (u). 

Section 4. 

Enrolment of Assurances of Crown Lands. 

The conveyances or assurances of Crown lands, when 
enrolled in the office of land revenue records and enrol- 
ments, are exempt from enrolment in courts of law or 
equity, or registration in any local registry (<?). 

(r) 61 & 62 Vict. o. 42, s. 6. (v) 63 Qeo. 3, o. 121 ; 2 Will. 4, 

(«) lb. 8. 4, sab-8. 1. 0. 1 ; 16 & 17 Viot. c. 66, a. 6 ; and 

{t) 64 & 66 Viot. 0. 73> 88. 6, 6, as to enrolment of instmments of 

and 7. enfranchisement in Crown manors, 

(u) lb. 8. 8. see 67 & 68 Viot. c. 46, s. 71. 
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Section 6. 
Notice. 

It should also be considered whether there axe any 
persons to whom notice of the execution of the assurance 
should be given. 

On the purchase of an equitable estate notice should be 
given to the persons having the legal estate, particularly 
in the case of an equity of redemption, to prevent further 
advances being made by the mortgagee to the mort- 
gagor {w). 

And on taking an assignment of leaseholds the lease 
should be carefully perused, in order to ascertain if there 
is any provision requiring notice thereof to be given to the 
lessor. 



Section 6. 
As to Bight of Purchasers to Benefit of Bent andlDovenants. 

When property is purchased subject to a lease under 
seal (a?), the purchaser is entitled to the benefit of the 
lessee's covenants with the vendor, and may recover in 
respect of any breach thereof before conveyance if he has 
the reversion during the existence of the term, but he 
cannot recover if the conveyance is made after the expira- 
tion of the term (y). 

Where the lease is not under seal, the right to sue 
thereon does not pass to the purchaser, and the vendor 

(w) BlaehtUm y. Morland, 2 Ch. (x) Standeny.ChristnuUf 10 Q^B. 

Ca. 20; Goddard v. Complin, 1 Gh. 135. 
Ca. 110. (y) Sogd. V. & P. 181. 
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may after the conveyance sue thereunder for hreach 
committed during the tenancy, even though suhsequent 
to the conveyance, but the purchaser may maintain as-- 
sumpsii against the tenant for use and occupation (2). 

When a tenancy is current at the execution of the 
conveyance, the purchaser becomes entitled to the rent 
then accruing due {a), and the purchaser may recover 
such rent, as also any future rent, by action or distress if 
he has given notice of his conveyance to the tenant (b) ; 
but in the absence of notice the purchaser cannot recover 
rent which the tenant may have paid to the vendor whilst 
unaware of the conveyance {c). 

A proportionate part of a rentcharge may be distrained 
for by a purchaser thereof {d). 

The Conveyancing and Law of Property Act, 1881, 
contains the following provisions upon the subject treated 
of under sections : — 

**10. — (1) Bent reserved by a lease, and the benefit of every 
covenant or provision therein contained, having reference to the 
subject-matter thereof, and on the lessee's part to be observed or 
perfoimed, and every condition of re-entry and other condition 
therein contained, shall be annexed and incident to and shall go 
with the reversionary estate in the land, or in any part thereof, 
immediately expectant on the term granted by the lease, notwith- 
standing severance of that reversionary estate, and shall be capable 
of being recovered, received, enforced, and taken advantage of by 
the person from time to time entitled, subject to the term, to the 



{z) Dart, V. & P. 917 ; BieJcford 
V. Parsont, 5 C. B. 920 ; Standen v. 
Christmas, 10 Q. B. 135. 

{a) Flight v. Bentleyy 7 Sim. 149. 

{h) Moms v. Gallimore, Doug. 259 ; 



Middleton v. Barnett, 2 Bing. N. O. 
538. 

{e) Flight v. Bentley, 7 Sim. 149 ; 
Birch V. Wright, 1 T. R. 385. 

{d) Bivis V. JFatson, 5 M. & W. 
255. 
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income of the whole or any part, as the case may require, of the 
land leased. 

**(2) This section applies only to leases made after the com- 
mencement of this act. 

** 11. — (1) The obligation of a covenant entered into by a lessor 
with reference to the subject-matter of the lease shall, if and as 
far as the lessor has power to bind the reversionary estate imme- 
diately expectant on the term granted by the lease, be annexed 
and incident to and shall go with that reversionary estate, or the 
several parts thereof, notwithstanding severance of that rever- 
sionary estate, and may be taken advantage of and enforced by 
the person in whom the term is from time to time vested by con- 
veyance, devolution in law, or otherwise ; and, if and as far as the 
lessor has power to bind the person from time to time entitled 
to that reversionary estate, the obligation aforesaid may be taken 
advantage of and enforced against any person so entitled. 

** (2) This section applies only to leases made after the com- 
mencement of this act. 

" 12. — (1) Notwithstanding the severance by conveyance, sur- 
render, or otherwise, of the reversionary estate in any land com- 
prised in a lease, and notwithstanding the avoidance or cesser in 
any other manner of the term granted by a lease as to part only 
of the land comprised therein, every condition or right of re-entry, 
and every other condition, contained in the lease, shall be appor- 
tioned, and shall remain annexed to the severed parts of the rever- 
sionary estate as severed, and shall be in force with respect to the 
term whereon each severed part is reversionary, or the term in any 
land which has not been surrendered, or as to which the term has 
not been avoided or has not otherwise ceased, in like manner as if 
the land comprised in each severed pagAt or the land as to which 
the term remains subsisting, as the case may be, had alone originally 
been comprised in the lease. 

*' (2) This section applies only to leases made after the com- 
mencement of this act." 
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Section 7. 
Apportionment. 

The Apportionment Act of 1834 {e) did not apply as 
between vendor and purchaser. 

The Apportionment Act, 1870 (/), provides that after 
the Ist of AuguBty 1870, all rents and other periodical 
payments in the nature of income shall be considered as 
aocruing from day to day, and it is presumed that this 
includes the case of the apportionment of rent between 
vendor and purchaser (g). 

It is usual, however, to expressly provide in the condi- 
tions that, upon completion, all rents, profits, rates, taxes, 
and outgoings shall be apportioned, if necessary. Some 
taxes, such as property tax, and some rates, such as 
poor rates, are apportionable, and, accordingly, would be 
apportioned under this clause. 

With regard to expenses incurred before completion under 
the Public Health, Metropolis Management, or London 
Building Acts, if such liabilities are a charge upon the 
property J the vendor is liable even on an open contract (h). 

On the other hand, if such expenses are a charge upon 
the owner, and not upon the property, the vendor is not 
liable on an open contract ; but he is liable if he has con- 
tracted to discharge all ^' outgoings " up to the time of 
completion {i). 

(e) 4 Will. 4, 0. 22. 37 0. D. 636. 

(/) 33 & 34 Vict. 0. 36. (i) MidgUy v. Coppoeh, 4 Ex. D. 

\g) Dart, V. & P. 916. 309 ; Tubba v. Wynne, (1897) 1 Q. B. 

{h) In re Bettetworth and Bicher, 74. 
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Section 8. 
Lien for Unpaid Porcliase-Money. 

Notwithstanding the execution of the conveyance and 
delivery of possession, and though such conveyance may 
have a receipt for the purchase-money indorsed thereon, 
the vendor retains an equitable lien on the estate for the 
whole or any part of the purchase-money remaining 
unpaid, and a sub-purchaser or mortgagee will be post- 
poned even without notice, unless he has the legal 
estate (/). The title deeds may also be recovered by the 
purchaser at law after conveyance of the estate, even 
though the purchase-money be unpaid, unless the convey- 
ance be executed as an escrow to be delivered on payment 
of the money (A;). 

The lien is generally lost, however, by taking an 
independent security for payment (/) ; but it will not be 
lost by the vendor taking a bond, bill of exchange, or 
promissory note, or other security which merely evidences 
or facilitates payment, even though a surety join 
{herein {m). 

The lien of the vendor is barred after twelve years (n). 

(j) Dart, V. & p. 826 ; Maekreth (l) Nairn v. Frowse, 6 Vee. 762 ; 

Y. Simmons, 16 Yes. 329 ; Wh. & Capper v. Spottiswoode, Taml. 21 ; 
T. L. 0., Vol. L p. 366, and notes £<md y. Kent, 2 Vein. 281. 

thereto. (m) Dart, V. & P. 829. 

(*) ffoo^rv. burton, lExoh. 189; ^^j 37 ^ gg yj^ ^ 57^ ^ 3. 

Auetin V. Cfraome, 1 Car. & M. 663 ; ^^^ ^ Stepheman, 7 Ha. 1. 
Sarrinfft<m y. Friee^ 8 B. & Ad. 170. 
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Section 9. 
Inadequate Consideration. 

After oonveyanoe the vendor will have no remedy if the 
property prove more valuable than it was supposed to be 
either in quantity or extent (p) ; but the court has power 
to rectify a conveyance where there has been cofnmon 
mistake^ as, for instance, where the conveyance comprises 
more than either party intended to deal with {q). 

In Bingham v. Bingham (r), the conveyance was set 
aside on the ground of common mistake, as it appeared 
that the vendor had purported to sell property which in 
reality belonged to the purchaser. In that case there was 
a total failure of consideration. 

A conveyance may also be set aside on the ground o{ 
fraud, as in Hart v. Stcatne («), where it was held that the 
vendor had committed a legal fraud by making a false 
statement for the purpose of benefiting himself. This 
decision was treated by Cotton, L.J., as a case of deceit {t). 
It is clear, however, that if a misrepresentation was made 
in good faith and believed to be true at the time it was 
made, this is no ground for relief after the conveyancey either 
by way of compensation or by setting aside the whole 
transaction {u). 

{p) OkillY. Whittaker, 2 Ch. 838. (») 7 C. D. 42 ; and of. Carpmael 

{q) Thomas v. Davis, 1 Dick. 301 ; ▼• ^<WW| H ^^' 158. 

Marquess t. Marchioness of Exeter, (0 Soper v. Arnold, 37 C. D. 102. 

3 Myl. ^ G. 321. ^^ ^ ^^^^ decided that there is na 

(r) Vee. sen.,' Supplement, 79. ^^'f^ l^t^een Ugal and moral 

In 1 Vee. sen. 126. it is reported as fra°d : see Derry y. Feek, 14 A. C. 

an ag^reement to purchase, with no 

mention of conveyance. ^ *'^''* ^- ^^--P*"''' « ^ ^■ 

' at p. 938. 
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The above remarks, however, only refer to the sale of 
estates in possession {v). In the case of sales by heirs, 
reversioners, or expectants, very different principles apply, 
and the court will presume fraud from " the circumstances 
or conditions of the parties contracting " {w) ; as, for in- 
stance, the youth of the vendor, his imperfect education, 
or the fact that he is in distress for money. 

Fraud in this class of cases does not necessarily mean 
deceit or circumvention ; " it means an unconscientious 
use of the power arising out of these circumstances and 
conditions ; and when the relative position of the parties 
is such as primd facie to raise this presumption, the trans- 
action cannot stand, unless the person claiming the benefit 
of it is able to repel the presumption by contrary evidence 
proving it to have been, in point of fact, fair, just, and 
reasonable " {x). 

Thus, in Fry v. Lane (y), where there was no evidence 
of actual frauds the court set aside the sale of a reversion 
by a poor and ignorant man at a considerable under- 
value. 

The Sales of Eeversions Act (2) enacts that " No pur- 
chase made bond fide and without fraud and unfair dealing 
of any reversionary interest in real or personal estate shall 
hereafter be opened or set aside merely on the ground of 
undermlm.^^ This Act does not affect the case of an 
^ undervalue so gross as to amount of itself to evidence of 

I 

, (r) Of. JTebttery. Cook,2CbL, 642. (x) Earl of Ayleaford v. JTorm, 

( (w) See Chesterfield y. Janeten, 8 Ch. 490. 

j Wh. & T. L. C, VoL I. p. 624, and (y) 40 C. D. 312. 

notes thereto. (2) 31 Vict. c. 4. 

S. P 
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£raad| and leayeB underralue still a material element in 
oaaes in which it is not the sole equitable ground for 
relief (a). 

The court will also give * relief , even when the estate is 
in possession, if the vendor is a poor and ignorant man, 
having no independent professional adviser, and has sold 
at a considerable undervalue {b). 

(«) Sari (if AyU$fwrd y. JTorrw, (b) Wood v. Abrey, 3 Mad. 417 ; 

aitpra; O'Sorke y. BoHn^hroke, 2 A. Clark y. Malpas, 4 D. F. & J. 401 ; 
0. 814. Jamet y. Kerr, 40 G. D. at p. 460. 
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ABSTRACT, 

preparation of, 1 et seq. 

should be prepared before sale, 2. 

form of, 3 et »eq, 

several, when advisable, 3. 

on sale in lots, 227. 

on sale of leaseholds, 8, 9, 11. 

of copyholds, 12. 

by co-tenant, 11. 
order of doomnents in, 4. 

expense of, 9. 
condition as to delivery of, 166. 
non-delivery, eflPeot of, 166, 226, 226. 
perfecting, 223, 224. 

ACCEPTANCE, 
by post, 196. 

containing variation, 196. 
subject to condition, 196 — 198. 
by conduct, 190. And see Waivbb. 

ACCESS 

to property, 238. 

ACCRUER 

of cause of action, 63, 64. 

of benefit after contract, 207, 208. 

ACKNOWLEDaMENT 
of title, bb. 

subsequent to extinction, 69. 
of daim to legacy, 69. 
of daim to arrears of dower, 60. 
of right to production, 166, 170. 
by mortgagee, 68. 

ACKNOWLEDaMENT BY MATtPTT!T> WOMEN, 

when necessary, 34, 89, 90. 
how taken, 89. 
evidence of, 82. 

ACQUIESCENCE, 
doctrine of, 201. 

p2 
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ACT OP PARLIAMENT, 

evidenoe of, 77) 78. 
oonstitating a settlement, 110. 
eatul by, 120. 

ADEQUACY OP CONSIDERATION, 312—314. 

ADJOINING LAND, 

when vendor oannot build on, 139. 
to street, 238. 

ADMINISTRATOR, 
not protector, 33. 

time runs against, from death of intestate, 54. 
of oonTiot*s property, 101. 
oannot act before grant, 287. 
trost and mortgage estates devolve on, 27. 

ADMITTANCE, 

how evidenced, 73. 

bv attorney, 73. 

of joint tenants, 268. 

of tenants in common, 269. 

of tenant of particular estate, 269. 

of reversioner, 269. 

stamp duty on, 298. 

ADVANCEMENT, 

presumption as to, 244. 

ADVERSE CLAIM 

to be stated in particulars, 136. 

ADVICE, WANT OP INDEPENDENT, 
on purchase by solicitor from client. 111. 
on sale of reversion, 313. 
on sale by poor and ignorant man, 314. 

ADVOWSON, 
title to, 13. 

APTER-ACQUIRED PROPERTY, 
covenant to bring in, 91. 

AGENTS, 

signature by, 189. 

appointed by parol, 189. 

liability of, 190. 

names of, sufficient, 191. 

for sale, cannot purchase, 109, 110. 

AGREEMENT. See Conta^ot. 

AIR, 

easement of, 62, 63. 
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ALIUNDE, 

inquiries to be made, when, 8, 181. 
investigation of earlier title, 162. 

ALL ESTATE CLAUSE, 252. 

ALLOTMENT, 

title to, how deduced, 10, 11. 
condition as to, 180. 

ALTERATIONS, 

presumption as to, 73. 

ALTERNATIVE CLAIM 

in action, 214, 216, 217. 

ANCESTOR, 

lineal descendants of, represent, 16. 
when inheritance ascends to, 16, 17. 

ANNUITT, 

interest of successor valued as, 44, 61. 
should be mentioned in abstract, 10. 
registration of, 277. 
searches for, 278. 
stamp on, 293, 294. 

ANTICIPATION, 

restraint on. See Rbstbaznt. 

APPOINTMENT 

by will, 21,22,27. 

by deed, 80. 

by married woman, 20. 

by infant, 86. 

succession duty on, 42, 43. 

APPORTIONMENT 
of rent, 179, 310. 
of tithes, 179. 
of outgoings, 310. 
of fines on admittance, 269. 
of consideration, 295. 

APPROVAL 

of title by counsel, 234. 

ARBITRATION, 

under Lands Clauses Consolidation Act, 128. 
price determined by, 192. 

ARBITRATOR 

cannot purchase, 110. 

ARTICLES 

of settlement, 13, 229. 
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JkBSEST OF EXEGUTOB, 

leaaeholda Test in legatee npon, 78. 

eyidenoe of, 78, note {b). 

when porohaser to presume, 107* 

ASSIGNS 

of tnistee, not mentioned, 108. 

of covenantor, 263. 

of oovenantee, 264. 

of a portion of covenantee's estate, 264. 

ASSURANCES TO PUBCHASEBS. See Ck)NTBTAKOH. 

ATTESTATION 

of wiU, 21, 23. 

of appointments, 21, 80. 

of aasaranoes to oliazitable uses, 303. 

ATTESTED COPIES, 

right of purchaser to, 165. 

ATTORNEY, 

power of, 73, 74, 75. 
execution bj, 285. 
by married women, 286. 

AUCTION, 

within Statute of Frauds, 190. 
sales by, in building lots, 187. 
sales of leaseholds bj, 182. 
sale, without reserve, bj, 185. 
trustees maj sell bj, 108. 
mortgagees may sell by, 114. 
trusteia in bankruptcy may sell by, 100. 
stamp duty on lots sold by, 205. 

AUCTIONEER, 

deposit paid to, 150. 

ag^t for vendor and purchaser, 190. 

clerk of, 190. 

AWARD. 

inclosure, effect of, 11. 

of Board of Agriculture, 271, 272. 

BANKRUPT, 

disability of, 99. 

conveyance by, to bond fide purchaser without notice, 100. 

BANKRUPTCY, 

Sroceedings in, how evidenced, 80. 
oes not avoid contract, 211. 
disclaimer by trustee in, 151, 211, 212. 
vesting of property in trustee in, 99. 
sale by trustee in, 100, 
setting off deposit in, 151. 



J 



INDEX. 319 



BABGAIN, 

damages for lo6S of, 217, 218. 

BASE FEE, 

how created, 33. 
how enlarg^ed, 33, 34. 
sale by owner of, 120. 

BEERHOUSE AND BEER-SHOP, 
meaning of, 141. 

BENEFIT 

of covenants, 263, 264. 
of rent, &c., 307. 

BIDDING, 

condition as to, 184. 
maj be retracted^ 184. 
opening of, 186. 
employment of bidder, 184, 185. 

BIRTH, 

evidenoe of, 76, 

BOND, 

lien not lost by taking, 311. 

BOROUGH ENGLISH, 
custom of, 17, 18. 

BUILDING LAND, 

sale of, in lots, 187, 264. 
adjoining land stated to be, 139. 

BREACH OF CONTRACT. See Chaptbb XU. 

BRICK-BUILT HOUSE, 
meaning of, 141. 

CAIRNS (LORD) ACT, 216. 

CERTIFICATE 

of acknowledgement, 82. 

of burial, 75. 

of Land Tax OommiasionerB, 80. 

of chief clerk, 186. 

of searches, 279. 

of steward, 298. 

of payment of snoceesion and estate daty, 88. 

€E8TUI QUE TRUST, 

purchase from, by trustee, 110. 
when barred by statute, 56, 57. 
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CB8TUI QUE VIE, 
eyideiic« as to, 11. 

CHARGE OF DEBTS AND LEGAODSS, 

how created, 28, 29. 

confers power of sale, 106, 107. 

where beneficial deyiaee is Belling, e£feot of, 284. 

CHARITABLE USES, 

nature of assurance to, 303. 

manner in which assurance must be carried out, 803, 304. 

exceptions, 304, 305. 

devise or bequest to, 305, 306. 

CHARITY COMMISSIONERS, 
powers of, 98, 99. 

CHARITY LAND, 

sale of, 98, 99. 

purchased with voluntazy sabeoriptioiui, 99. 

CHATTELS, 

assignment of, 249. 

CHEQUE, 

payment of purchase-money by, 289. 

CHILD, 

purchase in name of, 244. 

CHURCHWARDENS, 

power of, to hold land, 96. 

CLASS, 

devise to children as a, 26. 

CLEAR YEARLY RENT, 
meaninii^of, 140. 

CLERK OF AUCTIONEER, 
authority of, 190. 

CLIENT, 

not sufficient description, 191. 

CODICIL, 

will republished by, 23. 

COMMENCEMENT OF TITLE, 
condition as to, 161 — 164. 
in open contract, 7, 61. 

COMMITTEE OF INSPECTION, 

member of, may not purchase the bankrupt's property, 100. 

COMMITTEE OF LUNATIC, 

under Lands Clauses ConsoHdation Act, 126. 
under Settled Land Act, 95. 
powers of, 94, 210, 211. 
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COMMON, 

right of, barred by time, 61. 
inclosure of. See Inolosttbb. 

COMPANY, 

maj bold land, 95. 
receipt of, 290. 

COMPENSATION, 

conditions as to, 157 — 160. 
wbere the vendor bas power to rescind, 153, 154. 
maj be obtained after conveyance, when, 157. 
condition precluding, 160. 
specific performance witb, 218, 219. 
under Lands Clauses Consolidation Act, bow ascertained, 
127, 128. 

COMPLETION, 

condition as to, 145. 
time for, 146. 
rescission after, 312. 

COMPOSITION 
of debtor, 100. 

COMPOUND SETTLEMENT, 

meaning of, 119. 

COMPULSORY POWERS, 

under Lands Clauses Consolidation Act, 126 ^ aeq, 

CONCEALED FRAUD, 
effect of, 57. 

CONCEALMENT 

of incumbrances, 9. 
by vendor, 136. 

CONCURRENCE 

of bankrupt, unnecessary, 242, 243. 
of husband, 89, 90, 243. 
of mortgagees, 282, 286. 
of mortgagor, 242. 

CONDITIONAL ACCEPTANCE, 196. 

CONDITIONS OF SALE. See Chapthb IX. 

CONSENT 

of protector, 32, 33. 

of Local Government Board, &o., 98. 

of tenant for life, 109, 254. 

of Settled Land Act trustees, 125. 

CONSIDERATION, 

should be mentioned in abstract, 5. 

on sale by limited owner, 122. 

on sale by committee, 95. 

on enfranchisement of copyholds, 272. 
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CONTRACT, 

result of mutoal aMent to oertain terms, 194. 
contained in letters, 196. 
preparation of formal, 197, 198. 

CONTRACT FOR SALE OF LAND, 

implies agreement to make good title, 6. 
mnst be in writing, 189. 

signed by party to be oharpfed, 189, 190. 
must contain names of contractug parties, 191. 
essential terms of, mnst be in writing, 191, 192. 
terms need not be in one document, 192, 193, 194. 
need not fix time for completion, 146. 
part performance of, 199. 
what should be disclosed by, 186. 
stipulations in. See Chafteb DC. 
by infant, 85. 
l^ married woman, 92. 
by corporation, 98, 201. 
by convict, 101. 

effect of, on contracting parties, 206. 
how affected by lunacy of contracting party, 209. 

by bankruptcy of contracting party, 211. 

by death of contracting party, 212. 
remedies for breach of, 216. 
damages for breach of, 217. 
specific performance of, 221. 
repudiation of, by purc^iaser, 223. 
costs of drawing, 218. 
stamp on, 204, 205. 

CONTRARY INTENTION, 

meaning of, in Wills Act, 24. 

in Locke King's Act, 214. 
in Conveyancing Act, 251. 

CONVEYANCE, 

expense of, borne by purchaser, 240. 

preparation of, no waiver, 240. 

form of, under Lands Clauses Consolidation Act, 131. 

costs of, under Lands Clauses Consolidation Act, 132. 

of copyholds, under Lands Clauses Consolidation Act, 133. 

parties making, 241. 

by mortgagee, 114, 286. 

by trustees, 109. 

by trustee of outstanding estate, 286. 

by executors, 286. 

in lots, 243. 

when purchase-money paid by third party, 244. 

of partnership real estate, 244, 245. 

recitals in, 246. 

testatum, 248. 

general words, 250 — 262. 

all estate clause, 252. 

habendum, 253. 
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CONVEYANCE— «m«fM«^. 
covenants in, 253 — 265. 
of copyholds, 267—270. 
execution of, 285—288. 
receipt in, 290. 
stamp duties, 201. 
to charitable uses, 302 — 306. 

CONVICT, 

disability- of, 101. 

COPARCENERS, 

females inherit as, 14, 15. 
admittance of, 268. 
possession of, 55. 

COPYHOLDS, 

title to, how abstracted, 12. 
may be devised, 19. 
entail in, 34, 35. 
freebench in, 40. 
curtesy in, 41. 
title to, how evidenced, 78. 
enfranchisement of, 270. 
title to make enfranchisement, 180. 
fines need not be stated, 138. 
sales of, by married women, 89. 
assurance by trustee of, 267. 
Satisfied Terms Act does not apply to, 266. 
nor Be Bonis and Statute of Usee, 269. 
searches in case of, 280. 

oo9veyance of, under Lands Clansee Conflolidation Act, 133. 
stamp on instruments relating to, 298 — 300. 
See also Sttbsbndvr Am) ADXHTAiraa. 

CORPORATIONS, 

power to hold land, 95 — 98. 

companies, 95. 

parKons and churchwardens, 96. 

local authority, 96, 97. 

sales by, 97, 98. 

contracts by, 98, 201. See also Pabt Pebvobkanob. 

COUNTY COUNCIL, 

purchase or sale by, 96, 98. 

COURT ROLLS, 

title on abstracted, 12. 
abstract verified by, 78. 
searches in, 280. 

COVENANTS, 
benefit of, 263. 
burden of, 262. 
restrictive, 137, 187, 262. 
in lease, 78, 79, 138. 
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COVEN AKTS FOR TITLE, 
how implied, 248, 263. 
oommittee may enter into, 96. 
condition as to, 178. 

OROPS, 

belong to pnrohaser on completion, 143. 

grior to completion, vendor entitled to, 206. 
itereet in land, 189, note. 

CROWN DEBTS, 

searches for, 276, 277. 

CROWN LANDS, 
assurances of, 306. 

CULTIVATION OF LAND 
by vendor in possession, 206. 

CURTESY, ESTATE BY, 
in freeholds, 40. 
in copyholds and gavelkind, 41. 
tenant of, protector, 32. 

tenant for life nnder Settled Land Act, 121. 
does not constitute a settlement, 92. 

CUSTODY OF TITLE DEEDS. See Titlb D]ekd0. 

CUSTOMARY FREEHOLD, 

Satisfied Terms Act does not apply to, 266. 

DAMAGES FOR BREACH OF CONTRACT, 

against purchaser, 215, 217. 
against vendor, 217, 218. 
in nature of compensation, 218 — 220. 
on vendor and purchaser summons, 220. 
alternative claim for, in action for specific peifoimanoe, 
216. 

DATE, 

documents should be abstracted in order of, 4. 
presumption as to, 72. 

death; 

evidence of, 75. 

of contracting party, 212 — 214. 

DEBTS. See Chasqb of. 

DECEIT, 

action of, 218. 

ground for setting aside conveyance, 312. 

DECISION, 

effect of, 153. 

DECLARATIONS, 

statutory, 71. 

verbal, when admissible, 183, 184. 
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DEED, 

proved by production of original, 71. 

or hj attesting witnesseSi 71. 
recitals in, twenty years old, 77, 84. 
receipt indorsed on, 290. 
alterations in, 73. 
loss of, 73, 235. 

executed by attorney, 73, 285, 286. 
enrolled, 75, 304, 306. 

See also Attestation autb Tixlb Deeds. 

DEFAULT, 

meaning of, 148. 

DEFECJTS, 

latent, must be disclosed, 137. 

DEFICIENCY, 

what is material, 159. 
compensation for, 157 — 160. 
on resale, 215, 217. 

DELAY, 

damages for, 218, 219. 

g^unds for repudiation, 226. 

when it amounts to wilful default, 148. 

intentional, 149. 

DELEGATION 

of duties by trustee, 289. 

DELIVERY 

of abstract, 155, 225. 
of requisitions, 233. 
of title deeds, 166, 290. 

DEPOSIT, 

of purchase-money in bank, 128. 

conditions as to, 150 — 155. 

forfeiture of , 150, 151, 217. 

altemative claim for forfeiture of, 152, 217. 

investment of, 152. 

action for recoyery of, 217. 

return of, on vendor and purchaser summons, 220. 

DEPRECIATORY CONDITIONS, 
use of, by trustees, 161. 

DESCENT, 

how regulated, 14. 

traced from last purchaser, 16. 

in gavelkind, 17. 

of estates pur autre vie, 18. 

evidence of, 75. 
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DESCRIPTION 

of estate. 8e4 Gh^ttib Vlll. 
of oontrAoting parties, 191. 

DETERIORATION 

of property, after oontraot, 206, 208. 

DEVISE, 

what property may be deTised, 19. 

to attesting witness, 22. 

what real estate comprised in, 24. 

of tmst and mortgage estates, 27. 

to trustees, 27, 28. 

of land contracted to be purchased, 213, 214. 

of land contracted to be sold, 24. 

residuary, 26. 

to charitable uses, 305. And ue WnJt. 

DEVISEE, 

may disclaim, 214. 
in trast, sale by, 106. 
beneficial, sale by, 284. 
specific performance by, 213. 
specific performance against, 214. 

DIFFERENT TITLE, 

purchaser not bound to take, 224. 

DIRECJTOR, 

purchase by, 109. 

DISABILITY, 

effect of, in Statutes of Limitation, 66, 61. 
who are under. See Ghafteb IV. 

provision of Lands Clauses Consolidation Act where parties 
are under, 127. 

DISCLAIMER 

by trustee in bankruptcy, 211, 212. 
by trustees, 104, 110. 
by devisees, 214. 

DISCLOSURE, 

duty of vendor as to, 136, 137. 
duly of purchaser as to, 143. 

DISCONTINUANCE 
of possession, 69. 

DISENTAILING DEED, 
must be enrolled, 31. 
without consent of protector, 33. 

DIVORCE 

bars dower, 38. 

DOUBTFUL TITLE, 163. 
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DOWER, 

definition of, 36. 

attaches to what estates, 37. 

how barred, 37, 38. 

uses to bar, 39. 

arrears of, 60. 

doweress not protector, 83. 

subject of compensation, 169-. 

DRAINAGE OF LAND, 
Acts relating to, 236, 237. 

EASEMENT, 

obtained by prescription, 62. 
must be disclosed, 137. 
provision of contract as to, 176. 
requisitions as to, 238. 

ECCLESIASTICAL CORPORATIONS. See AimmrDA. 

EDUCATION DEPARTMENT, 
consent of, 97. 

EFFECT 

of contract. See Chapter XI. 

ENFRANCHISEMENT 
of copyholds, 270. 

title to make, cannot be called for, 180. 
at common law, 270. 
voluntary, 270, 271. 
compulsory, 271. 
points to be coneddered by purchaser, 272. 

ENJOYMENT, 
quiet, 265. 

ENLARGEMENT 
of base fee, 33, 34. 

ENROLMENT, 

for purpose of barring entail, 31, 33. 

of assurances to charitable uses, 304, 305. 

evidence of, 75. 

searches for, 280. 

of assurances of Crown lands, 306. 

ENTAIL, 

how formerly barred, 30. 

cannot be barred in certain oases, 31. 

how now barred, 31 — 36. 

cannot be barred by will, 31. 

in copyholds, how barred, 34, 35. 

by married woman, how barred, 35. 

by infant, how barred, 64. 

uj trustee in bankruptcy, how barred, 35, 36. 
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ENTIRETIES, 

tenancy by, 246. 

EQTJITABIJS ESTATES, 
dower attaches to, 36. 
oartesy attaches to, 41. 
of married women, 90. 
In copyholds, 268. 

EQUTTT TO A SETTLEMENT 
of married woman, 90. 

ESTATE DUTY, 

what property liable, 49. 
what property not liable, 60. 
incumbrancer most contribute rateably, 61 
what proper^ not aggregated, 60. 

ESTOPPEL, . 

when recitals create, 247. 

EVIDENCE OP 

intestacy, 71. 
will, 71. 

identity of parcels, 71. 
abstracted deeds, 71, 72. 
alterations, 73. 
lost deed, 73. 

surrender and admittance, 73. 
enrolled deeds, 76. 
fines, 75. 
descent, 76. 
seisin, 76. 

act of parliament, 77, 78. 
title to copyholds, 78. 
title to leaHeholds, 78. 
assent by executor, 78. 
bankruptcy proceedings, 80. 
redetnption of land tax, 80. 
acknowledgment, 82. 
discharge of legacy, 82, 83. 
cesser of jointure, 82. 
payment of succession duty, 83. 
payment of estate duty, 83. 
stamp on surrender, 298. 
See aho Fabol Etzdenob. 

EXCESS 

on re-sale, 151. 

EXCHANGE, 

title to property taken in, 10. 

EXECUTION 

of the conveyance, 285—287. 
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EXECUTOR, 

trust and mortgage estates descend to, 27. 

sale of freeholds by, 106, 107. 

sale of leaseholds by, 107. 

accountable for estate duty, 60. 

of last surviving trustee, 103. 

of vendor, can carry out contract, 21. 

EXPENSES . 

of abstract, 9, 165. 

of production, title deeds, &c., 164, 166. 

of re-sale, 161. 

of investigating vendor's title, 162, 218, 220. 

of getting in incumbrances, 177. 

EXTINGUISHMENT OF POWER, 106. 

FACTS, 

how proved by vendor, 83. 

FARM, 

meaning of, HI. 

FEE FARM RENT, 
meaning of, 140, 141. 

FEE SIMPLE, 

vendor's interest presumed to be, 136. 

FEES 

of steward, 300. 
of enrolment, 304. 

FEME COVERT. See Masbied Woxak. 

FEOFFMENT 
by infant, 86. 

FIDUCIARY VENDORS. See Tbttbtebs. 

FINES, 

entail formerly barred by, 30, 31. 
evidence of, 76. 

need noi be stated on sale of copyholds, 138. 
for attempting to evade stamp duty, 299. 

FIRE, 

insurance against, 208, 209. 

FIXTURES, 

included in contract, 143. 
included in consideration, 249. 
pass by general words, 261. 
sale o^ by mortgagee, 112. 
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FO&FEITUHE 

of lease, 78. 

of depottt, 151, 152, 217. 

FORMAL GONTRAOT, 

preparation of, when oondition precedent, 197. 

FRAUD, 

concealed, 57. 

Statute of Frauds may not be instrnment of, 203. 
infant cannot take advantage of his own, 86. 
defence to specific performance, 221. 
meaning of, in 13 Eliz. c. 6. .67. 
conveyance set aside on ground of, 812. 
in the case of reversionary interests, 313. 
See alto Dbobit and Mjsbkpsssbstatiqx. 

FRAUDS, 

Statute of, 189—194, 199—204. 
And tee alto Pabx FSBFOBiUNaa. 

FEEEBENGH, 

estate of, 40. 

FREE PUBLIC-HOUSE; 
when misdescription, 158. 

FRIVOLOUS 

requisitions, to be avoided, 233. 



GAVELKIND, 
custom of, 37. 
curtesy in, 41. 
f eofhnent by tenant in, 86. 

GAZETTE, 

notices in, 80. 

GENERAL DEVISE, 
what included in, 27. 

GENERAL WORDS, 250—262. 

GRANT, 

operation of word, in conveyance under Lands Clauses 

Consolidation Act, 135. 
in other conveyances, 248. 
by husband to wife, 249. 

GROUND RENT, 

meaning of, 140. 



INDEX. 331 



OUARDIANS OF THE POOR, 
purohase by, 97. 
sale hjf 98. 

JIASEJlSrDUM, 

how abstracted, 6. 
determines estate limited, 253. 

HALF-BLOOD, 

inheritanoe by, 15. 

HARDSHIP, 

defence to specific performance, 221. 

HEIR, 

takes as purchaser under a devise, 16. 

relative of, possession by, 55. 

of purchaser entitled to estate, 213. 

specific performance against, 214. 

of testator cannot cany out trust, 104. 

of last surviving trustee, 103, 104. 

evidence on sale by, 71, 75, 76. 

sale by, subject to debts and legfades, 284, 285. 

sale by, when upset, 313. 

takes legal estate in copyholds until admittance of Mevisee, 

267. 
admittance of, 267, 269. 
may surrender before admittance, 269. 

HEIRS, 

use of word in limifiTig estate, 263. 

HERIOTS, 

when mentioned in particulars, 138. 

HUSBAND, 

curtesy of, 40. 

how affected by Married "Women's Property Acts, 41. 

need not take out administration to his wife, 90. 

power of, to dispose of wife's leaseholds, 90. 

concurrence of, in conveyance of freeholds, 89, 90, 243. 

in disentailing deed, 34. 

covenant by, 65, 91. 

HUSBAND ANTD WIFE, 

covenants for title by, 254, 255. 

conveyance to, 245. 

oonveyance by husband to wife, 249. 



IDBNTITY OF PARCELS, 
how evidenced, 71. 
oonditions as to, 174, 175. 
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IDIOT. See LuvAzio. 

IQKORANCE OF VENDOB, 
groimds for relief y 314. 

IMMEDIATE USE, 

propert7 required for, 146. 

niPBOVEMENT LOANS, 

enactments relating to, 236, 237. 

IMPROVEMENTS, 

Eurohaser entitled to, 208. 
itended, on adjoining land, 139. 
under Lands Clausee Consolidation Act, 129. 

INADEQUATE CONSIDERATION, 

whether ground for setting aside oonyejanoe, 312. 
on sale by trustees, 161. 

INCAPACITY. See Chaptbb IV. 

INCIDENTS OF TITLE. See Chaptbb II. 

INCLOSURE, 

land taken in exchange under, 10. 
award oondusiye, 11. 

INCORPOREAL HEREDITAMENTS, 

title to, 7, 13. 

INCUMBRANCERS, 

concurrence of, 242. 

concurrence of, di^ensed with under Lands Clauses Con- 
solidation Act, 133. 

concurrence of, dispensed with under Settled Land Acts. 
123. 

INCUMBRANCES, 

abstract should disclose, 9. 
requisitions as to, 238. 
freedom from, presumed, 136, 
land tax and tithe are not, 137. 
discharged under Conveyancing Act, 287. 
determination of, is a succession, 43. 

INDEFEASIBLE, 

easement when, 61, 62^. 

INDORSED RECEIPT, 290. 

INFANT, 

will of, invalid, 20. 
settlement by, 64, 65. 
disentailing assurance by, 64. 
contract by, 85. 
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INFANT— continued. 

exeroiBe of powers by, 86. 

feoffment by, 86. 

sales by, 86, 87, 88. 

sale, under Lands Clauses Consolidation Act, by, 127. 

INFORMATION 

given to purchaser, 184. 

INHABITANTS, 

purchase by, eo nomine^ 96. 

INQUIRIES TO BE MADE, 
on purchase of leaseholds, 181. 
88 to incumbrances, 239. 
as to charges, under Public Health Acts, 280. 

INSANITY. See Lttnatio. 

INSISTING ON REQUISITION, 
condition as to, 153. 

INSPECTION 

of lease, by purchaser, 138. 

INSTALMENTS, 

payment of purchase-money by, 294. 
of succession duty, 45. 

INSURANCE 

by vendor, 208. 

INTEREST IN LAND, 

what is, 189. 

INTEREST ON DEPOSIT, 

when purchaser entiUed to, 152, 218. 

INTEREST ON PURCHASE-MONET, 
condition as to, 147. 
unqualified condition, 148. 
amount of, 149. 
in absence of condition, 149. 

INTERMEDIATE TITLE, 
on sale of leaseholds, 11. 
condition as to, 163. 

INTERMIXED COPYHOLDS, 
condition as to, 175. 

INTESTACY, 

how evidenced, 71. 

of husband, as to real estate and copyholds, 36 — 40. 
of wife, 88 to real estate and copyholds, 40, 41. 
of husband or wife, as to leasehcdds, 90. 
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mVESTIOATION OP TITLE, 
oo8to of, 218. 

nnrESTMENT'OF DEPOSIT, 162. 



JOINT ACCOUNT CLAUSE, 
when neoeassiy, 282. 

JOINT TENANTS, 
poflflession by, 65. 
admittanoe of, 268. 
oonTeyanoe to, 246. 

aooruer by soryiTonhip, a sacoesfiioii, 42. 
OQuititate tena&t for liie, 119. 

JOINTUEB 

ban dower, 38. 

JUDGMENTS, 

aearohes for, 276, 276. 

JUDICATURE ACT, 
effect of, 146, 216, 262. 



KENT, 

land in, presumed to be gavelkind, 17. 

KNOWLEDGE OP PURCHASER 

of oironmstanoes nnkoLOwn to vendor, 143. 
that he is purchasing an underlease, 138. 



LAND, 

meaning of, under Vendor and Purchaser Act, 7. 
settled, meaning of, 119. 
interest in, what is, 189. 

LAND CHARGES ACT, 
effect of, 276, 279. 

LAND TAX, 

incident to estate, 137, 138. 
when imposed, 81. 
redemption of, 81, 82. 
evidence of redemption, 80. 

LANDS CLAUSES CONSOLIDATION ACT. 
See QoLSTSA VII. 
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LAPSE 

hj death of deyisee, 26. 

LEASEHOLDS, 

abstract of title to, 8, 11. 

evidence as to, 78. 

forfeiture of, 78, 79. 

renewable, 182. 

for lives, 11. 

notice on assignment of, 307. 

opportonitj of inspecting lease, 138. 

sale hy executors of, 107. 

assent to bequest of, 78. 

right to call for reversion of, 8, 181. 

LEGACIES, 

when charged on real estate, 29. 

LEGACY DUTY, 

leaseholds not charged with, 44. 

LEGAL ESTATE 

passes bv estoppel, 247. 
outstanding, 286. 

LETTERS, 

contract by, when final, 195, 196. 
when satimes Statute of Frauds, 193. 

LIEN OF PURCHASER, 
for deposit, 162. 

LIEN OF VENDOR, 

before completion, 207. 
after completion, 311. 

LIGHT, 

easement of, 62. 

LIMITATIONS, Statutes of, 

entry to be within twelve years, 52. 
when right first accrues against administrator, 52 — 54. 

lessor, 55. 
tenant at will, 54. 
mortgagor, 58. 
eleemoffpiaiy corporation, when barred, 68. 
right of presentation, when barred, 58. 
money secured on land, when barred, 59. 
arrears of dower, when barred, 60. 
tithes, when barred, 60. 
there must be exclusive possession, 59. 
. time enlarged by disability, 55, 56. 

by acknowledgment, 66, 59. 
by concealed &aud, 67. 

LIMITED OWNERS. See Chapteb YI. 
enfranchisement by 271. 
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LIS* PBtTDENS, 
. abbtraotof, 10. 
Bearohes for, 278. 

LOCAL GOVERNMENT BOARD, 
■anoiion of, 08, 128. 

LOCAL SEARCHES, 273—276. 

LOSS 

of deeds, 73, 236. 
conditions as to, 164. 

LOTS, 

sale of land in, 179. 
oonyeranoe in, 243, 244, 286. 
OQstodj of deeds on sale in, 167. 

LUNACY 

of vendor after oontract, 200, 210. 

LUNATIC, 

contract by, 93. 

sale by committee of, 94, 95. 

exercise of powers of, by committee, 94. 

MANOR, 

conveyance of7252. 

MARRIAGE 

reveres will, 23. ' ^ 

articles of, abstracted, 13. ^^ 

how evidenced, 75. 

MARRIED WOMAN, 

will by, 20, 21. 

protector of settlement, 34. 

disentail by, 34, 35. 

acknowledgment by, 34, 89. 

conveyance by, of freeholds and copyholds. 89. 

of leaseholds, 90. '• 

as tenant for life, 91, 92. 
as trostee, 9(L 

contracts by, 92, 93. . '^ 

covenants for tiUe by, 254. ^, 

"MAY THINK FIT," 
meaning of, 161. 



MEMORIAL, I 

\ contents of, 301. 

%' '^ execution of, 302. 

1 ^ stamp on, 302. 

llfJUnped^ent to registration, 273. 

MIDi^LESKa^JUEGISTRY ACTS, 273, 274. 
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MINES AND MINERALS, 

vendor presumed to be entitled to, 136, 137. 

trustees may not iell land apart from, 109. 

maybe excepted Sk sales under Settled Land Acts, 109, 122. 

on enfranchisement of copyholds, 272. 

on sales under Railway CSLiuses and Waterworks Acts, 250. 

MISLEADING CONDITION, 
what is, 163. 

MISREPRESENTATION, 

defence to specific performance, 221. 

what amount of, vitiates contract, 157 — 160. 

may be subject of compensation after conveyance, 157. . 

innocent, no giDund for setting aside conveyance, 512. | 

commendatory statements not, 141. 

condition precluding compensation for, 159. 

MISTAKE, \ 

defeinoe to specific performance, 221. 
distinction between unilateral and common, 222. 
snapping at offer made by, 143, 144, 221. 
conveyance set aside on groimd of, 312. 

MORTGAGE, 

is g^ood root of title, 7. 
purchase-money seciued by, 295. 

MORTGAGEE, 

sales by, 112— 117. 

may not purchase, 112.^ 

reconveyance by, !286. 

description of vendor as, 191. 

searches on sale by, 280. | 

receipt by, 282. 

MORTGAGOR, \ 

light of, to redeem, how barred, 58. | 

concurrence of, unnecessary, 242. 

MORTMAIN, *^ 

what corporations can hold land in, 95 — 97. 

land abeady in, oonve3MBe of, 304. Ste aho Gosposi- 

nOire ABI) GHABZTABI^^taB. 

MUNICIPAL CORPORATIONS. ' 
purchase by, 97. 
sale by, 98. I 

NAMES 

oi^ contracting parties, 191. 

KOTB^ 

of f aoti affecting duty on surrender, 299. .' 
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KonoB, 

of restrictive ooveiuuit, 262. 

when to be ffiven, 397. 

to treat, imaer Lands Clansee Consolidation Act, 128. 

to mortgagor, under Lord Cranworth's Act, 116. 

onder Conveyancing Act, 113. 
to tmstees, nnder Settled iknd Acts, 124, 125. 
of intention to enfranchise, 271. 



OCCUPATION RENT. 

purchaser when liable for, 187, 207. 
vendor when liable for, 207, 

OFFENSIVE TRADE, 

covenant not to carry on, 168. 

OFFER, 

revocation of, 194, 195. 
conditional, 197. 

OFFICE COPIES, 

furnished at purchaser's expense, 165. 

OFFICIAL SEARCHES, 

certificates of, when to be obtained, 274). 

OUTGOINGS, 

what included in, 310. 

OUTSTANDING ESTATE, 
getting in, 177, 286. 

OWNER, 

vendor described as, 191. 



PARCELS, 

identity of, 71, 174. 
how described, 250. 
general words in, 251. 

PAROL, 

agent appointed by, 190. 
undertaJang, 222. 
declarations, 183, 184. 

PAROL EVIDENCE 

to connect documents, 193. 
of fraud and mistake, 221, 222. 

PARSON, 

purchase of land by, 96. 
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PAST PERFORMANCE, 
dootrine of, 199. 
what amounts to, 200. 
by corporations, 201 — 203. 
confined to contracts relating to land, 203.' 

PARTIAL INTEREST, 
vendor having, 224. 

PARTIES, 

to conveyance, 241 — 246. 

to action for specific performance, 212 — 214. 

PARTNERS, 

conveyance to, 244. 

PAYMENT. iS'^ Deposit; Pubghasb-Monbt. 

PEDIGREE, 

evidence of, 75, 76. 

PENDING LiriGATION, 

enrolment during, 304. 
rescission during, 153. 

PERPETUITIES, 
rule against, 30. 
applies to trusts and powers, 106. 

PERSONAL REPRESENTATIVES, 
conveyance by, 212. 

See ExEOUTOBS and Aduinistbatobs. 

PERUSAL OF ABSTRACT, 228. 

POSSESSION, 
vacant, 137. 

of purchaser before completion, 188, 207. 
of vendor after tiihe for completion, 207. 
of purchaser, is part-performance, 199. 
continuance in, whether part-performance, 200. 
^'^^^ST) ^7 purchaser, how far waiver, 234. 
See also Ldotatiozib ; Pbescbiftion. 

POSSIBILirr OF issue extinct, 31, 121. 

POWER OP ATTORNEY. See Attobnby. 

powers, 

how abstracted, 6. 
bare or naked, 103. 
annexed to legal estate, 104. 
how affected by rule against perpetuities, 106. 
how extingfuished, 105, 106. 
what valid execution of, 21, 22, 27, 80. 
of tenant for life under Settled Land Acts, not assignable, 
121. 

PREDECESSOR, 
meaning of, 42. 

<»2 
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PBESCRIPTION, 

right or profit ind«feft8ible after sixty years, 61 . 
easements of way and water, how acquired by, 62. 
easement of light, how acqtdred by, 62. 
easement of air, how acquired by, 62, 63. 
time enlargped by disability, 63. 

PRESENTATIONS, 

list of, should accompany abstract, 13. 

PRESUMPTIONS, 
as to easements, 63. 
as to execution of documents, 83. 
as to payment of debts, 107. 

PRICE, 

must be fixed by contract, 192. 
on sale by limited owner, 122. 

PRINCIPAL. See Aoent. 

PRINCIPAL INSTRUMENT, 
what is, 296, 298. 

PRIORITY, 

estates haying, 123. 

PRIVITY 

of contract or estate, 265. 

PRODUCTION OP TITLE DEEDS, 
duty of vendor as to, 164. 
at purchaser's expense, 165. 

PROFITS 1 PRENDRE, 
how acquired, 61. 

PROHIBITION IN SETTLEMENT 

against exercise of powers under Settled Land Acts, 121. 

PROTECTOR, 

office of, 31. 

who may be, 32. 

who is not, 33. 

consent of, 33. 

married woman as, 34. 

how g^ven as to copyholds, 35. 

PUBLIC HEALTH ACTS, 

charges under, 238, 280, 310. 

PUBLIC HOUSE, 
sale of, 146, 158. 

PUFFER, 

employment of, 185. 

PUFFINa STATEMENTS, 
effect of, 141. 
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PUR AUTRE VIE, ESTATE, 

abstract of, 11. 

descent of, 18. 

sale by tenant of, 121. 

PURCHASE-MONEY, 

duty of purchaser to see to application of, 281. 

payment of, to vendor's solicitor, 288, 289. 

payment into Court under Lands Clauses Consolidation 

Act, 127, 128. 
parent of, under Settled Land Act, 125. 
paid by third party, 244. 

8ee also Rboeipt. 

PURCHASER, 

inheritance traced from last, 16. 

PURCHASER FOR VALUE WITHOUT NOTICE, 
protected from succession duty, 47* 
from estate duty, 60. 
from restrictive covenants, 262. 
by Statute of Limitations, 66. 

QUANTITY, 

misdescription as to, 169. 

QUASI-BASE PEE, 
how created, 34. 

QUIT-RENTS, 

mention of, in particulars, 138. 



RACE RENT, 

leases at, need not be registered, 274. 

RATES, 

apportionment of, 310. 

RATIFICATION 

by corporation of agent's contract, 98. 
by infant, on coming of age, 86. 

RECEIPT 

should appear in abstract, 6. 

form of, 290. 

by trustees, effect of, 281. 

trustees mixst all join in, 287. 

by mortgagees, effect of, 283. 

by heir or devisee, 284. 

by Settled Land Act trustees, 282. 

-when indorsed, 290. 

for suoodssion duty, 47, 83. 
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BXiCEm—eontinued. I 

for estate duty, 83. { 

for deposit, 193. i 

for payment of rent, 76, 78. 
on equitable mortgage, 292. 

RECITALS, 

how far eridenoe, 77, 84, 176. 

when an estoppel, 347. 

what should be made, 246. , 

conditionB as to, 175. 

RECONVEYANCE | 

by mortgagee, 286. 
oonveyance not stamped as, 292. 

RECOVERY, 
effect of, 30. 

RECTIFICATION 

in oases of common mistake, 222. 

REFERENCE TO OTHER DOCUMENTS, 193. 

REGISTRATION, 

condition as to, 177. 

evidence of, by indorsed certificate, 232. 

in Middlesex and Yorkshire, 273^375. 

memorial of, 301, 302. 

of judgments, 275. 

of Crown debts, 276. 

of annuities, 277. 

of lis pendens^ 278. 

of bankruptcy, 278. 

of deeds of arrangements and land charges, 279. 

assurances of Crown lands exempt from, 306. 

REJECTION 

of offer, what amounts to, 196. 

RELATION 

of person disqualified, purchase by, HI. 

RELEASE, 

conveyance by, 231. 

REMAINDERMAN, 

right of, when accrues, 53. 

right of, under Lands Clauses Consolidation Act, 1 27. 

notice to, on enfranchisement, 271. 

admission of, 269. 

RENEWABLE LEASEHOLDS, 
abstract of title to, 11. 
conditions as to, 182. 
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RENT, 

possession by receipt of, 69. 
receipt for, to be produced, 78. 
apportionment of, 310. 
purchaser entitled to, 307, 308. 
See also Oooupation Bent. 

RENT-CHARaE, 

meaning of, 140, 141. 
perpetual, as consideration, 95. 
enfranchisement in consideration of, 272. 
stamp on, 294. 

RENT SERVICE 

on grant in fee, 140. 

RENTS AND PROFITS, 

vendor entitled to, up to completion, 206. 

purchaser entitled to, after time for completion, 147, 207. 

apportionment of , 310. 

REPUDIATION 

of settlement by infant, 65. 

of offer, 196. 

of contract by purchaser, 223. 

where vendor has no interest, 224. 

where vendor has only partial interest, 224, 225. 

where different title is offered, 226. 

where there is a defect of conveyance, 226. 

REQUEST 

of tenant for life, 109. 

REQUISITIONS 
as to title, 162. 
as to conveyance, 163. 
insisting or persisting in, 163. 
usually made, 236—239. 
waiver of, 233, 234. 
answers to, 234, 236. 
time for delivery of, 166, 233. 

RESALE 

by vendor, 150, 216, 217. 

RESCISSION 

by vendor, 162 — 166. 

condition as to compensation does not prevent, 163, 164. 
notwithstanding previous litigation, 163. 
vendor must act bondjide, 164. 
by purchaser, on ground of misdescription, 167, 168. 
And see Refudiateok. 

RESERVATION 

by vendor as to future sales, 187. 

assuraoce to charitable uses must not contain, 303. 
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BESERVOntS, 

ohaigvfl for ooostnidion of, 288. 

RESIDENCES, 

charges for ooDBtmotion of, 237. 
for fkmilj of dutinotioii, 141. 

RESTRAINT ON ANTICIPATION 

does not prevent disposition by will, 21. 
does not prevent ezeontion \jj attorney, 286. 
does not prevent sale under Settled Land Act, 91. 
how created, 91. 
effect of, 88, 90. 
how removed, 92. 

RESTRICTIVE COVENANTS, 

existence of, mnst be disclosed, 137. 
on sales in building lots, 187. 
burden of, 262. 
benefit of, 264. 

RESTRICTIVE STIPULATIONS, 
when to be used, 150. 

RESULTING TRUST 

in favour of person who pays purchase-money, 244. 

RETENTION OF DEEDS 
by vendor, 167. 

RETRACTION 
of bidding, 184. 
of offer, 195. 

REVERSION, 

right to oaU for title to, 8, 9, 180, 181. 
severance of, 308, 309. 
when title to, in dispute, 183. 

REVERSIONARY INTEREST, 
abstract of title to, 13. 
curtesy in, 40. 
sales of, 313. 

REVOCATION 
of offer, 195. 
power of, 303. 

ROAD. See Way; Stbebt. 

RULE 

against perpetuities, 30, 105. 

in Tanqueray- Willaume and Landau^ 107. 

in GreviUe v. Brown, 29. 

in Flureau v. Thomhill, 217. 
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RUNNING WITH THE LAND, 
oovenants, 265, 262, 263. 

RURAL DISTRICT COUNCIL, 
purchaae by, 97. 



SALE, 

conveyanoe on, includes what, 292. 

SATISFIED TERMS, 
how abstracted, 12. 
provisions of Act as to, 266. 
to what interests the Act extends, 266. 

SCHEME 

of arrangement, 100. 

legally established, meaning of, 99. 

SCHOOL BOARD, 

pnrohase of land by, 97. 
sale of land by, 98. 

SCHOOL HOUSE, 

conveyance of land for, 305. 

SCIENCE, 

conveyance of land for promotion of, 305. 

SEAL, 

contracts by corporations must be under, 98, 201. 

SEARCHES 

in local registries, 273 — 275. 

for judgments, 275. 

for Crown debts, 276. 

for annuities, 277. 

for lis pendens, 278. 

for bankruptcy, 278. 

for deeds of arrangement and land charges, 279. 

what, to be made, 280, 281. 

SEISIN, 

evidence of, 76. 
recital of, 247. 

SEPARATE INSTRUMENTS, 
stamps on conveyances by, 295. 

SETTLED ESTATES ACTS, 
sales under, 86, 87. 

SETTLED LAND, 

meaning of, 119. ' 
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SETTLED LAND ACTS. See Geapteb VI. 
■alee ondiBr, by infant, 87, dS. 

mr married woman, 91, 92. 

ox timber, .109, note. i 

contraote under, 212. . I 

See alto Tbubtbes ; TsNAirr fob Lifx. ^ 

 

SETTLEMENT, \ 

* oonoealment of, 9. ' ' i 

by infants, 64, 65. \ 

on marriage, 65, 66. ' ^ 

incomplete, not oonstmed as declaration of trust, 70. 
under Settled Land Acts, 119. { 

And see Voluvtabt Sbitx<bicxnt. \ 

SETTLOR, 

covenant implied by, conveying as, 256, 261. 

SIGNATURE 

by party to be charged, 189. 
may be printed or stamped, 190. 
of will, 21. 

SOLICITOR, 

purchase bv, from client, 111. 

payment of deposit to, 150. 

payment of purchase-money to, 288, 289. 

protected "bj official search, 275. 

of Settled Land Act trustees, .124. 

production of deed by, 289. 

refusal to receive abstract by, 225. 

SPEOIFIO PERFORMANCE, 

nature of, 215. 

with parol variations, 183, 184, 222. 

where there is common mistake, 222. 

with compensation, 218, 219. 

where condition precludes compensation, 159, 160. 

mistake a defence to, 221. 

fraud or misrepresentation a defence to, 221. 

where good holding title, 216. 

not enforced where vendor has no title, 216. 

misdescription of premises a defence to, 155 — 158. 

alternative claims in action for, 152, 217. 

infant cannot sue for, 85. 

action of, against a lunatic, 210. 

by or against legal personal representatives of 
vendor, 213. 

by heir or devisee of purchaser, 213. 

against real and personal representatives of pur- 
chaser, 214. 

against successor under Settled Land Acts, 213. 

where vendor's title is defective, 223 — 226, 
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STAMPS, 

ezaniination of, 72, 229. 

conditions as to, 177. 

on contract, 204. 

on covenants, 300. 

on surrender, 298. 

on memorial, 302. 

on conveyance on sale, 291. 

on conveyances by separate iastrnments, 296. * 

on conveyances to sub-purdiasers, 296. 

STEWARD, 

duties of, 299. 
fees of, 300. 

STREET, 

liability in respect of, 238. 
meaning of, 238 {note), 

SUB-SALES, 

stamps on, 296, 297. 

SUCCESSION, 

meaning of, 42. 

land limited by way of, 119. 

SUCCESSION DUTY, 
when incurred, 42. 
on exercise of general power, 42. 
on exercise of limited power, 43. 
on accelerated succession, 44. 
allowances for outgoings, &o., 45, 46. 
receipts, 47, 83. 
additioxial, 47, 48. 

SUCCESSOR, 

meaning of, 42. 

interest of, how valued, 44, 61. 

under Settled Land Acts, contracts enforceable by and 
against, 213. 

SUPERFLUOUS LAND, 
sale of, 136. 

SURRENDER, 

how evidenced, 73. 

how made, 267. 

stamp on, 298, 299. 

for barring entail, 36. 

to uses of will unnecessary, 19. 

SURVEYOR, 

employment of, not part-performance, 201. 

SURVIVOR 

of trustees oaa sell, 102, 103. 
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TAIL SPECIAL, 31, 118, 119. And tee Ehtail. 

TECHNICAL AND INDUSTRIAL INSTITUTIONS, 
porohaae for, 97. 

TEMPORARY ESTATE DUTY, 48. 

TENANCY 

affeotiiig property mnst be disdlofled, 137. 
at will, detennined by coatract, 188. 

TENANT FOR LIFE 
may purchase. 111. 
oonsentof, 109. 

sale by, under Settled Land Acts, 118. 
who is, for purposes of Settled Land Aots, 119 — 122. 
powers of, under Settled Land Aots, 122 — 123. 
when infant, 87. 
when lunatic, 94. 
when niarried woman, 92. 

TENANT IN COMMON, 

purchasing from eo-t^iant, 11. 
possession of, 56. 

TENANT IN TAIL, 

sale by, under Settled Land Acts, 120. And see Entail. 

TENDER 

of conveyance, 154. 

TERM OF YEARS. See Lbasbholds ; Saxzbfibd Tsbmb. . 

TESTATOR, 

signature of, 21. 

will takes effect from death of, 24. 
enrolment within six months of death of, 305. 
sale within year after death of, 306. 

TESTATUM, 

how abstracted, 5. 
contents of, 248—250. 

TIMBER, 

sale of, by trustees, 109. 
description of, 142. 

TIME 

for completion of purchase, 145. 

when of the essence of the contract, 146. 

for deliyery of requisitions, 156, 233. 

for delivery of abstract, 155, 225. 

for exercise of trust or power, 105, 106. 
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TITHES, 

land exonerated from, 11. 

title to, 12. 

when barred, 60. 

Prescription Act does not apply to, 61. 

exemptions from, 64. 

condition as to, 176. 

need not be stated in particulars, 137, 138. 

apportionment of, 179. 

redemption of, how proved, 80. 

TITLE OF VENDOR, 

should be inyestigated before contract, 1. 

perfection of, after contract, 223. 

what, to be shown, 7 — 13. 

incidents of, Ghaptw II. 

evidence of, Chapter III. 

no damages for want of, 217. 

acceptance of, as deduced by abstract, 234. 

antenor, not to be investigated,- 8, 10, 77, 84. 

conditions restricting investigation of, 161 — 164. 

effect of conditions as to, 216. 

TITLE DEEDS, 
custody of, 166. 
retention of, by vendor, 167. 
on sale in lots, who entitled to, 169. 
acknowled«fment of right to production of, 170. 
when han&d over to purchaser, 289. 
loss of, 73, 164. 
production of, 164. 
examination of, 229. 
when not in vendor's possession, 165. 

TRADE PREMISES, 
sale of, 207. 

TRESPASSERS, 

damage by, vendor liable for, 206. 

TRUST ESTATES, 

devolve on legal personal representatives, 27, 103. 
deeoending to heir of testator, 104. 

TRUSTEE FOR SALE, 

deeoiiption of vendor as, 191. 

TRUSTEE IN BANKRUPTCY, 
property vesting in, 99. 
sale b^, 100, 242. 

diwolaimffl' of contract by, 211, 212. 
oontraot by, need not be stamped, 204. 
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TBUSTEES, 

when time runs in fayour of, 66. 

when baired by statute, 67. 

sale by, under express trust or powers, 102 — 106. 

under implied or statutory powers, 106, 107. 

with concurrence of all the beneficiaries, 225. 
puvohase by, from themselTes, 109, 110. 

from beneficiaries, 110. 
must oonyey at request of beneficiaries, 286. 
must all join in receipts, 287. 
effect of receipt by, 281. 
cannot delegate their duties, 289. 
acting under power of attorney, 73. 
mortgage to, 283. 
conveyance to, 245. 
covenants for title by, 178, 256. 
mode of sale by, 108, 109. . 
searches on sale by, 280. 
survivor of, can sell, 102, 103. 
heir or executor of survivor can sell, 103, 104. 
use of depreciatory conditions by, 160. 
collusion with purchaser, 161. 
exercise of bare powers by, 103, 104. 
appointment of, under Trustee Act, 104. 
meaning of word, in Trustee Act, 282. 
mortgagees are not, 112. 
admittuice of, to copyholds, 267. 

TRUSTEES UNDER SETTLED LAND ACTS, 
who are, ;23, 124. 
notices to, 124. 

payment of |>urchase-money to, 125. 
consent- of, to sale, when necessary, 125. 
receipts of, 282. 

UNCONSCIONABLE BARQAIN, 

specific performance not enforced, 221. 

UNDERLEASE, 

described as lease, 138. 

title to leasehold reversion on sale of, 8, 9, 181, 183. 

UNDERTAKING, 

parol, when admissible, 222. 

UNDERVALUE, 

sales of reversions not set aside on g^und of, 313. 

UNDISCLOSED PRINCIPAL, 
contract on behalf of, 190, 191. 

URBAN SANITARY AUTHORITY, 

contract by, 201. 
purchase of land by, 96. 
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USER, 

ooyenant restrictmg, 137, 158. 



VALUATION, 

price fixed by, 192. 

under Lands Clauses Consolidation Act, 128.. 

VARIATION 

of written agreement hj parol, 222. 
of contract by auctioneer, 183, 184. 

VENDOR AND PURCHASER SUMMONS, 
application by, 219. 
jurisdiction under, 220. 

VENDOR IN POSSESSION 

is a trustee for the purcbaser, 206. 
when liable for occupation rent, 207. 
not liable for deterioration, 208. 

VERIFICATION 

of abstract, 229. 

VOLUNTARY CONVEYANCES ACT, 
effect of, 69. 

VOLUNTARY SETTLEMENT OR CONVEYANCE, 
as root of title, 8. 

must be ooQiplete to be effectual, 69, 70. 
by lunatic, 94. 
to charitable uses, 304. 
avoidance of, under 13 Eliz., 66, 67. 
under 27 Eliz., 68, 69. 
in bankruptcy, 67, 68. 

WAIVER 

of time, by acceptance of abstract, 165, 225. 

of objections to title, by delay in making requisitions, 233. 

by takmg possession, 234. 
of right to have abstract verified, 234. 
of liffli of vendor, 311. 
of notice to trustees under Settled Land Acts, 124. 

WARRANTY OF AUTHORITY, 
agent liable on, 190. 

WATERCOURSE, 

right to, how acquired, 61 — 63. 

WAY, 

light of, how acquired, 61, 62. 
of necessity, 238. 

WIDOW, 

covenant by, on seoond marriage, 70. 
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